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STATE OF OKLAHOMA
lst Session of the 53rd Legislature (2011)

SENATE BILL 539 By: Sykes

AS INTRODUCED

An Act relating to state agency rulemaking; amending
75 O0.S. 2001, Sections 250, 250.2, 250.3, as amended
by Section 1, Chapter 174, 0.S.L. 2010, 250.5, 250.8,
as amended by Section 1, Chapter 183, 0.S.L. 2004,
255, 256, 302, 307 and 308a (75 0.S. Supp. 2010,
Sections 250.3 and 250.8), which relate to the
Administrative Procedures Act; requiring compliance
with Act; prohibiting Legislature from delegating
rulemaking authority to state agencies; revoking
previously granted authority; providing that certain
rules cease to have force and effect on certain date;
providing for continuance of certain contracts;
modifying rights reserved to Legislature; modifying
and deleting definitions; deleting provisions
relating to effect of permanent and emergency rules;
modifying duties of Secretary of State; deleting
references to Oklahoma Administrative Code and
Oklahoma Register; prescribing form of certain
publication; modifying duties of state agencies;
repealing 75 0.S. 2001, Sections 250.1, 250.4, as
last amended by Section 8, Chapter 176, 0.S.L. 2005,
250.4a and 250.6, as amended by Sections 1 and 2,
Chapter 227, 0.S.L. 2005, 250.7, 250.9, 250.10, as
amended by Section 7, Chapter 495, 0.S.L. 2002, 251,
252, 253, as amended by Section 2, Chapter 174,
0.8.L. 2010, 254, 256.3, 257, 257.1, as amended by
Section 3, Chapter 227, 0.S.L. 2005, 303, as last
amended by Section 4, Chapter 227, O0.S.L. 2005,
303.1, 303.2, 304, 305, 306, 307.1, 308, 308.1 and
308.2 (75 O.S. Supp. 2010, Sections 250.4, 250.4a,
250.6, 250.10, 253, 257.1 and 303), which relate to
the Administrative Procedures Act; providing an
effective date; and declaring an emergency.
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BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 75 0.S. 2001, Section 250, is
amended to read as follows:

Section 250. A. This section and Sections 256-% 250.2 through
323 of this title shall be known and may be cited as the
"Administrative Procedures Act".

B. All statutes hereinafter enacted and codified as part of the
Administrative Procedures Act shall be considered and deemed part of
the Administrative Procedures Act.

C. Except as otherwise specifically provided by law, all

agencies shall comply with the provisions of the Administrative

Procedures Act.

SECTION 2. AMENDATORY 75 0.S. 2001, Section 250.2, is
amended to read as follows:

Section 250.2. A. Article V of the Oklahoma Constitution vests
in the Legislature the power to make laws, and thereby to establish
agencies and to designate agency functions, budgets and purposes.
Article VI of the Oklahoma Constitution charges the Executive Branch
of Government with the responsibility to implement all measures
which may be resolved upon by the Legislature.

B. In creating agencies and designating their functions and
purposes, the Legislature may shall not delegate rulemaking

authority to these agencies to facilitate administration of

legislative policy. The delegation of rulemaking auvtherityis
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. Sed 1 i : . e blichi
se—deing—however—the The Legislature hereby revokes any previous

rulemaking authority granted or delegated to agencies of the

Executive Branch. Any of the following rules which are in effect on

July 1, 2011, shall cease to have force and effect on July 1, 2012:

1. Any permanent or emergency rules promulgated pursuant to the

provisions of the Administrative Procedures Act;

2. Any rules promulgated by an agency but which were exempted

from the Administrative Procedures Act pursuant to the provisions of

Section 250.4 of this title;

3. Any preemptive rules promulgated pursuant to the provisions

of Section 250.6 of this title.

Any agency which has rules which will cease to have force and

effect pursuant to the provisions of this subsection may request the

Legislature to enact any or all provisions of such rules into law.

Provided, if an agency entered into a legally enforceable

contract which is in effect on July 1, 2011, pursuant to the

provisions of a rule which shall cease to have force and effect

pursuant to the provisions of this subsection, such contract shall

continue to be effective unless otherwise provided by law.

The Legislature further reserves to itself+

. ] ol te] . c ] e ] .
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2—The the right to establish any aspect of germreral policy by

legislation—naetwithstanding any detegationof rulemaking authority.

the Fegistature determinesthat o rule is not consistent—with
tegistative intent—

SECTION 3. AMENDATORY 75 0.S. 2001, Section 250.3, as
amended by Section 1, Chapter 174, O0.S.L. 2010 (75 O.S. Supp. 2010,
Section 250.3), is amended to read as follows:

Section 250.3. As used in the Administrative Procedures Act:

1. "Administrative head" means an official or agency body

responsible pursuant to law for issuing final agency orders;
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3— "Agency" includes but is not limited to any constitutionally
or statutorily created state board, bureau, commission, office,
authority, public trust in which the state is a beneficiary, or
interstate commission, except:

a. the Legislature or any branch, committee or officer
thereof, and

b. the courts;

A\ 11

6~ 3. "Final agency order" means an order that includes

findings of fact and conclusions of law pursuant to Section 312 of
this title, is dispositive of an individual proceeding unless there
is a request for rehearing, reopening, or reconsideration pursuant
to Section 317 of this title and which is subject to judicial
review;

7= 4. "Hearing examiner" means a person meeting the

qualifications specified by ArtieleFF of the Administrative
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Procedures Act and who has been duly appointed by an agency to hold
hearings and, as required, render orders or proposed orders;

8= 5. "Individual proceeding" means the formal process employed
by an agency having jurisdiction by law to resolve issues of law or
fact between parties and which results in the exercise of discretion
of a judicial nature;

9+ 6. "License" includes the whole or part of any agency
permit, certificate, approval, registration, charter, or similar
form of permission required by law;

30~ 7. "Office" means the Office of the Secretary of State;

3= 8. "Order" means all or part of a formal or official
decision made by an agency including but not limited to final agency
orders;

2+ 9. '"Party" means a person or agency named and
participating, or properly seeking and entitled by law to
participate, in an individual proceeding;
SeeEieIi 393 ef E}iis EEI:lE}el

+4— 10. "Person" means any individual, partnership,
corporation, association, governmental subdivision, or public or
private organization of any character other than an agency;

45+ 11. "Political subdivision" means a county, city,

incorporated town or school district within this state;
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the formutationof arutes+ and

+9+ 12. "Secretary" means the Secretary of State.

SECTION 4. AMENDATORY 75 0.S. 2001, Section 250.5, is
amended to read as follows:

Section 250.5. This—aet The Administrative Procedures Act shall

not apply to municipalities, counties, school districts, and other
agencies of local government; nor to specialized agencies,

authorities, and entities created by the tegistature Legislature,

performing essentially local functions, such as, but not limited to,
Urban Renewal Authorities, Port Authorities, City and City-County
Planning Commissions, Conservancy and other Districts, and public
trusts having a municipality or county, or agency thereof, as
beneficiary; but £his—aet shall apply to public trusts having the
state, or any department or agency thereof, as beneficiary.

SECTION 5. AMENDATORY 75 0.S. 2001, Section 250.8, as
amended by Section 1, Chapter 183, 0.S.L. 2004 (75 0.S. Supp. 2010,
Section 250.8), is amended to read as follows:

Section 250.8. In computing any period of time prescribed or

allowed by the Administrative Procedures Act, the day of the act, or
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event, from which the designated period of time begins to run shall
not be included. The last day of the period so computed shall be
included, unless it is a Saturday, a Sunday, or a legal holiday as
defined by the Oklahoma Statutes or any other day when the receiving
office does not remain open for public business until 4:00 p.m., in
which event the period runs until the end of the next day which is
not a Saturday, a Sunday, or a legal holiday as defined by the
Oklahoma Statutes, or any other day when the receiving office does
not remain open for public business until 4:00 p.m.;—previded
permanent—rutes—shall become effective on the tenth day after the

A\Y 1 174
7

the—week-

SECTION 6. AMENDATORY 75 0.S. 2001, Section 255, 1is
amended to read as follows:

Section 255. A—3- The Secretary of State is hereby
authorized, directed, and empowered to publish "The Oklahoma

Register" not less than monthly for the publication of amew—rules

rules, any notices ef sueh rulemaking proeess and Executive Orders

as are required by law to be published in "The Oklahoma Register".
. g ] . ' . ' . e o
EEHHES Shagg be ?Hb] 3' Sh@é H'H Ehe fEl'EESE H.SS’HE ef nghe ekg ahema

Reqg. No. 13 Page 9




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

. . £ i ] c : . e : :
Seeretary—-

2— The Secretary shall cause a copy of each publication of "The
Oklahoma Register" to be sent to those county clerks who request it,
to members of the Legislature upon request, and to such other
agencies, libraries, and officials as the Secretary may select. The
Secretary may charge recipients of the publication a cost sufficient

to defray the cost of publication and mailing.
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SECTION 7. AMENDATORY 75 0.S. 2001, Section 256, is
amended to read as follows:

Section 256. A. = The Secretary of State shall provide for
the codification, compilation, indexing and publication of agerney

rutes—and Executive Orders which are effective pursuant to

subsection B of this section in a publication whieh—shall-—beknown

as Ehe nekg ahema Pdma'ﬁa'stfa‘ea've eeden ﬂlﬁ Ehe feﬂewéﬁg manner.
: ~—before—Januvary—1,—1+992;—the Seeretary shalt
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7

?Hb] 3' Sh@é H'H Ehe neeéen or neeéen SH??] ement W].’liC].’l

shall be made available electronically on the website
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of the Office of the Secretary of State. Such

publication shall be in a form prescribed by the

Secretary and shall be updated as often as shall be

deemed necessary by the Secretary. Executive Orders

signed by the Governor shall become effective upon the

date specified therein or immediately upon issuance.
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23— Executive Orders of previous gubernatorial administrations
shall terminate ninety (90) calendar days following the inauguration

of the next Governor unless otherwise terminated or continued during

that time by Executive Order. <Copies—ofall ExeeutiveOrders——shaltt

Executive Orders placing agencies or employees under the State Merit
System of Personnel Administration shall remain in effect unless

otherwise modified by action of the Legislature.
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The C. Any codification system, derivations, cross

H

i
L e
references, notes of decisions, source notes, authority notes,

numerical lists, and codification guides, other than the actual text

of rultes Executive Orders, indexes, tables and other aids relevant

to the publication of the 'Oklahoma Administrative Codell and 'The

SklaohomaRegister! Executive Orders shall be the property of the

state and may be reproduced only with the written consent of the
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Secretary. Theinformationwhich appears—onthe sSome page—with the

SECTION 8. AMENDATORY 75 O0.S. 2001, Section 302, is

amended to read as follows:
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Section 302. A. 1In addition to other ruwlemaking requirements

imposed by law, each agency which haosrulemaking avtheority shall:

ageney—for use by the publiies

3~ Make available for public inspection all rwles—and all ether
written statements of policy or interpretations formulated, adopted,
promulgated or used by the agency in the discharge of its functions;
and

4— 2. Make available for public inspection pursuant to the
provisions of the Open Records Act all final orders, decisions and

opinions.
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&~ 1. By becember 31— 20602—~cach Each agency that issues

precedent-setting orders shall maintain and index all such orders
that the agency intends to rely upon as precedent. The index and
the orders shall be available for public inspection and copying in
the main office and each regional or district office of the agency.
The orders shall be indexed by subject.

2. After Deecember 31,—2602—=an An order shall not be relied
upon as precedent by an agency to the detriment of any person until
it has been made available for public inspection and indexed in the
manner described in this subsection.

3. An agency shall consistently apply ¥ultes standards to each
person subject to the jurisdiction of the agency regarding issuance
of orders.

B+~ C. An agency shall not by internal policy, memorandum, or
other form of action not otherwise authorized by the Administrative

Preoecedures—Aet law:
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1. Amend, interpret, implement, or repeal a statute er—a—rule;

2. Expand upon or limit a statute er—a—sxule; and or

3. Except as authorized by the Constitution of the United
States, the Oklahoma Constitution or a statute, expand or limit a
right guaranteed by the Constitution of the United States, the
Oklahoma Constitutions+ or a statute;—er—a—xrule.

E~ D. Any agency memorandum, internal policy, or other form of
action violative of this section or the spirit thereof is null,
void, and unenforceable.

F- E. This section shall not be construed to prohibit an agency
issuing an opinion or administrative decision which is authorized by
statute provided that, unless such opinion or administrative
decision is issued pursuant to the procedures required pursuant to
the Administrative Procedures Act, such decision or opinion shall
not have the force and effect of law.

SECTION 9. AMENDATORY 75 0.S. 2001, Section 307, is
amended to read as follows:

Section 307. Each agency shall provide by—*ulte for the filing
and prompt disposition of petitions for declaratory rulings as to
the applicability of any ¥wte—eo* order of the agency. A declaratory
ruling, or refusal to issue such ruling, shall be subject to a
judicial review in the manner provided for review of decisions in
individual proceedings as provided in Sections 317 through 323 of

this title.
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SECTION 10. AMENDATORY 75 0.S. 2001, Section 308a, is
amended to read as follows:

Section 308a. The provisions of Artiele FIF of the
Administrative Procedures Act govern the hearing procedures of
agencies, and dees do not grant jurisdictiony not otherwise provided
by law. The Legislature recognizes that agencies take actions and
make decisions, other than by individual proceedings for which the
right to judicial review is intended to be exercised pursuant to
other laws.

SECTION 11. REPEALER 75 0.S. 2001, Sections 250.1,
250.4, as last amended by Section 8, Chapter 176, 0.S.L. 2005,
250.4a and 250.6, as amended by Sections 1 and 2, Chapter 227,
0.S.L. 2005, 250.7, 250.9, 250.10, as amended by Section 7, Chapter
495, O0.S.L. 2002, 251, 252, 253, as amended by Section 2, Chapter
174, 0.S.L. 2010, 254, 256.3, 257, 257.1, as amended by Section 3,
Chapter 227, 0.S.L. 2005, 303, as last amended by Section 4, Chapter
227, O0.Ss.L. 2005, 303.1, 303.2, 304, 305, 306, 307.1, 308, 308.1 and
308.2 (75 0.S. Supp. 2010, Sections 250.4, 250.4a, 250.6, 250.10,
253, 257.1 and 303), are hereby repealed.

SECTION 12. This act shall become effective July 1, 2011.

SECTION 13. It being immediately necessary for the preservation

of the public peace, health and safety, an emergency is hereby
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declared to exist, by reason whereof this act shall take effect and

be in full force from and after its passage and approval.
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