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 STATE OF OKLAHOMA 
 

1st Session of the 52nd Legislature (2009) 
 
HOUSE BILL 1469 By: McDaniel (Randy) 
 
 
 
 

AS INTRODUCED 
 

An Act relating to eminent domain; creating the 
Property Rights Advocate Act; providing short title; 
defining terms; creating the Office of the Property 
Rights Advocate in the Oklahoma Department of 
Commerce; providing for appointment of certain 
persons to the Office of the Property Rights 
Advocate; stating employment status of appointed 
persons; creating the Land Use and Eminent Domain 
Advisory Board; providing for membership; stating 
terms of office; providing for the filling of 
vacancies; providing for election of chair; requiring 
establishment of rules for the Board; providing for a 
quorum; prohibiting compensation or benefits for 
service on Board; providing for reimbursement of 
certain expenses; providing for staff for the Board; 
stating duties of Board; requiring maintenance of a 
list of certain arbitrators and mediators; stating 
duties of the Office of the Property Rights Advocate; 
prohibiting the representation of certain persons and 
entities in court or other adjudicative proceedings; 
exempting members of the Office of the Property 
Rights Advocate from testifying in certain actions; 
stating that certain evidence is not admissible in a 
judicial action; providing exceptions; providing for 
mediation or arbitration in certain circumstances; 
requiring participation of certain entities in 
mediation or arbitration in certain circumstances; 
providing for procedures and requirements of 
arbitration; providing for jurisdiction for purpose 
of arbitration; allowing arbitration award to be 
vacated in certain circumstances; requiring written 
opinion by the Office of the Property Rights Advocate 
when declining to arbitrate or appoint an arbitrator; 
stating reasons for decline; providing for 
appointment by the Office of the Property Rights 
Advocate of another person to arbitrate under certain 
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 circumstances; stating circumstances for appointment 
of another person; stating certain requirements for 
arbitrator to be appointed; providing for appointment 
of a panel of arbitrators; providing for payment of 
arbitrator; requiring arbitrator to apply certain 
statutes, case law, regulations and rules in 
determining award; allowing for agreement as to 
finality of arbitration; providing for arbitration to 
be permissive; exempting certain arbitration from the 
Administrative Procedures Act; providing for de novo 
review of award of arbitrator; stating time period 
for de novo review; stating that certain actions are 
not stayed as a result of a request for mediation or 
arbitration; prohibiting members of the Office of the 
Property Rights Advocate from testifying in certain 
circumstances; providing for a request for a written 
advisory opinion from a neutral third party; 
providing requirements for request for an advisory 
opinion; providing for establishment of certain 
policies regarding an advisory opinion; providing 
certain notice of request for an advisory opinion to 
certain entities; providing for a neutral third 
person to issue an advisory opinion; stating time 
limit for agreement upon neutral third person; 
providing for appointment of neutral third person; 
stating requirements of certain entities that are the 
subject of the request for an advisory opinion; 
stating requirements of neutral third party; stating 
requirements of an advisory opinion; providing for 
delivery of copies of advisory opinion to certain 
entities; stating that advisory opinion is not 
binding or admissible as evidence in certain 
circumstances; providing for payment of certain fees 
and costs in certain circumstances; prohibiting new 
cause of action from being construed; prohibiting a 
request for an advisory opinion from staying certain 
proceedings; providing for codification; and 
providing an effective date. 

 
 
 
 
BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA: 
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 SECTION 1.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 40 of Title 27, unless there is 

created a duplication in numbering, reads as follows: 

This act shall be known and may be cited as the “Property Rights 

Advocate Act.” 

SECTION 2.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 41 of Title 27, unless there is 

created a duplication in numbering, reads as follows: 

As used in the Property Rights Advocate Act: 

1.  “Constitutional taking” or “taking” means a governmental 

action resulting in a taking of real property that requires 

compensation to the owner of the property under: 

a. the Fifth or Fourteenth Amendment to the Constitution 

of the United States, 

b. Section 24 of Article II of the Oklahoma Constitution, 

or 

c. Section 16 of Title 27 of the Oklahoma Statutes, or 

Sections 38-101 through 38-123 or 40-101 through 40-

115 of Title 11 of the Oklahoma Statutes; and 

2.  “Takings and eminent domain law” means the provisions of the 

federal and state constitutions, the case law interpreting those 

provisions, and any relevant statutory provisions that: 

a. involve constitutional issues arising from the use or 

ownership of real property, 
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 b. require a governmental unit to compensate a real 

property owner for a constitutional taking, or 

c. provide for relocation assistance to those persons who 

are displaced by the use of eminent domain. 

SECTION 3.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 42 of Title 27, unless there is 

created a duplication in numbering, reads as follows: 

A.  There is hereby created the Office of the Property Rights 

Advocate in the Oklahoma Department of Commerce. 

B.  The Director of the Oklahoma Department of Commerce, with 

the concurrence of the Land Use and Eminent Domain Advisory Board 

created in Section 4 of this act, shall appoint attorneys with 

background or expertise in takings, eminent domain, urban renewal, 

neighborhood redevelopment, and land use law to fill legal positions 

within the Office of the Property Rights Advocate. 

C.  An attorney appointed under this section is an at-will 

employee who may be terminated without cause by the Director of the 

Department of Commerce or by action of the Land Use and Eminent 

Domain Advisory Board. 

SECTION 4.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 43 of Title 27, unless there is 

created a duplication in numbering, reads as follows: 

A.  There is hereby created the Land Use and Eminent Domain 

Advisory Board, within the Office of the Property Rights Advocate, 
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 consisting of five (5) members who shall be appointed by the 

Governor, at least three of whom shall be individuals with 

experience in land use issues. 

B.  The members of the first Advisory Board shall serve the 

following terms:  One member for one (1) year, two members for two 

(2) years, and two members for three (3) years.  Thereafter, at the 

expiration of the term of each member, the Governor shall appoint a 

successor for four (4) years. 

C.  Each midterm vacancy shall be filled for the unexpired term 

in the same manner as an appointment under subsection A of this 

section. 

D.  1.  Board members shall elect a chair and establish rules 

for the organization and operation of the Board. 

2.  Three members of the Board shall constitute a quorum for the 

conduct of the business of the Board. 

3.  The affirmative vote of three members shall be required to 

constitute the decision of the Board on any matter. 

E.  1.  No member shall receive compensation or benefits for 

service on the Board. 

2. a. A member who is not a government officer or employee 

may be reimbursed for reasonable expenses incurred in 

the performance of the official duties of the member 

at the rates established pursuant to the State Travel 

Reimbursement Act. 
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 b. A member who is a government officer or employee and 

who does not receive travel expenses for serving on 

the Board from the agency employing the member may be 

reimbursed for reasonable expenses incurred in the 

performance of the official duties of the member at 

the rates established pursuant to the State Travel 

Reimbursement Act. 

c. A member may decline to be reimbursed for reasonable 

expenses incurred in the performance of the official 

duties of the member. 

F.  The Office of the Property Rights Advocate shall provide 

staff to the Board. 

G.  The Board shall: 

1.  Receive reports from the Office of the Property Rights 

Advocate that are requested by the Board; 

2.  Establish rules of conduct and performance for the Office of 

the Property Rights Advocate; 

3.  Subject to any restriction placed on donations or 

contributions, authorize the expenditure of donations or 

contributions for the benefit of the Office of the Property Rights 

Advocate; 

4.  Receive budget recommendations from the Office of the 

Property Rights Advocate; and 
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 5.  Revise budget recommendations received pursuant to this 

subsection. 

H.  The Board shall maintain a resource list of qualified 

arbitrators and mediators who may be appointed pursuant to Section 6 

of this act and qualified persons who may be appointed to render 

advisory opinions under Section 7 of this act. 

SECTION 5.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 44 of Title 27, unless there is 

created a duplication in numbering, reads as follows: 

A.  The Office of the Property Rights Advocate shall: 

1.  Develop and maintain expertise in and understanding of 

takings, eminent domain, urban renewal, neighborhood redevelopment, 

and land use law; 

2.  Assist state agencies and local governments in developing 

the guidelines required by Sections 1 through 16 of Title 27 of the 

Oklahoma Statutes and Sections 38-101 through 38-123 and 40-101 

through 40-115 of Title 11 of the Oklahoma Statutes; 

3.  At the request of a state agency or local government, assist 

the state agency or local government in analyzing actions with 

potential takings implications or other land use issues; 

4.  Advise real property owners who: 

a. may have a takings claim against a state or local 

government entity or have questions about takings, 
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 eminent domain, urban renewal, neighborhood 

relocation, and land use law, or  

b. own a parcel of property that is landlocked, as to the 

rights and options of the owner with respect to 

obtaining access to a public street; 

5.  Identify state or local government actions that have 

potential takings implications and, if appropriate, advise those 

state or local government entities about those implications; and 

6.  Provide information to private citizens, civic groups, 

government entities, and other interested parties about takings, 

eminent domain, urban renewal, neighborhood redevelopment, and land 

use law and their rights and responsibilities under the takings, 

eminent domain, urban renewal, neighborhood redevelopment, or land 

use laws through seminars and publications, and by other appropriate 

means. 

B.  The Office of the Property Rights Advocate shall not 

represent private property owners, state agencies, or local 

governments in court or in adjudicative proceedings under the 

Administrative Procedures Act. 

C.  No member of the Office of the Property Rights Advocate nor 

a neutral third party rendering an advisory opinion under Section 6 

or 7 of this act, shall be compelled to testify in a civil action 

filed concerning the subject matter of any review, mediation, or 

arbitration by, or arranged through, the office. 
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 D.  1.  Except as provided in paragraph 2 of this subsection, 

evidence of a review by the Office of the Property Rights Advocate 

and the opinions, writings, findings and determinations of the 

Office of the Property Rights Advocate are not admissible as 

evidence in a judicial action. 

2.  Paragraph 1 of this subsection shall not apply to: 

a. actions brought under the authority of a small claims 

court, as provided for in Section 91.2 of Title 20 of 

the Oklahoma Statutes, 

b. a judicial confirmation or review of the arbitration 

itself as provided for in Section 1879 of Title 12 of 

the Oklahoma Statutes, 

c. actions for de novo review of an arbitration award or 

issue as provided for in Section 6 of this act, or 

d. advisory opinions provided for in Sections 7 and 8 of 

this act. 

SECTION 6.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 45 of Title 27, unless there is 

created a duplication in numbering, reads as follows: 

A.  If requested by a private property owner and otherwise 

appropriate, the Office of the Property Rights Advocate shall 

mediate, or conduct or arrange arbitration for, disputes between 

private property owners and government entities that involve: 

1.  Takings or eminent domain issues; 
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 2.  Actions for eminent domain under Sections 1 through 16 of 

Title 27 of the Oklahoma Statutes; or 

3.  Disputes about relocation assistance under Section 40-109 of 

Title 11 of the Oklahoma Statutes. 

B.  If arbitration or mediation is requested by a private 

property owner pursuant to this section, and arranged by the Office 

of the Property Rights Advocate, the government entity or condemning 

entity shall participate in the mediation or arbitration as if the 

matter were ordered to mediation or arbitration by a court. 

C. 1. a. In conducting or arranging for arbitration under 

subsection A of this section, the Office of the 

Property Rights Advocate shall follow the procedures 

and requirements of the Uniform Arbitration Act 

provided for in Sections 1851 through 1881 of Title 12 

of the Oklahoma Statutes, except that the dispute 

shall be subject to the jurisdictional requirement 

provided for in subparagraph c of this paragraph. 

b. In applying the Uniform Arbitration Act provided for 

in Sections 1851 through 1881 of Title 12 of the 

Oklahoma Statutes, the arbitrator and parties shall 

treat the matter as if: 

(1) it were ordered to arbitration by a court, and 
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 (2) the Office of the Property Rights Advocate or 

other arbitrator chosen as provided for in this 

section was appointed as arbitrator by the court. 

c. For the purpose of an arbitration conducted pursuant 

to this section, if the dispute to be arbitrated is 

not already the subject of a legal action, the 

district court having jurisdiction over the county 

where the private property involved in the dispute is 

located shall be the appropriate court, or 

d. An arbitration award under the Property Rights 

Advocate Act may be vacated because of the lack of an 

arbitration agreement between the parties. 

2.  The Office of the Property Rights Advocate shall issue a 

written statement declining to arbitrate or to appoint an arbitrator 

when, in the opinion of the Office of the Property Rights Advocate: 

a. the issues are not ripe for review, 

b. assuming the alleged facts are true, no cause of 

action exists under federal or state law, 

c. all issues raised are beyond the scope of the Office 

of the Property Rights Advocate statutory duty to 

review, or 

d. the arbitration is otherwise not appropriate. 

3.   a. The Office of the Property Rights Advocate shall 

appoint another person to arbitrate a dispute when: 
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 (1) either party objects to the Office of Property 

Rights Advocate serving as the arbitrator and 

agrees to pay for the services of another 

arbitrator, 

(2) the Office of the Property Rights Advocate 

declines to arbitrate the dispute for a reason 

other than those stated in paragraph 2 of this 

subsection and one or both parties are willing to 

pay for the services of another arbitrator, or 

(3) the Office of the Property Rights Advocate 

determines that it is appropriate to appoint 

another person to arbitrate the dispute with no 

charge to the parties for the services of the 

appointed arbitrator. 

b. In appointing another person to arbitrate a dispute, 

the Office of the Property Rights Advocate shall 

appoint an arbitrator who is agreeable to: 

(1) both parties, or 

(2) the Office of the Property Rights Advocate and 

the party paying for the arbitrator. 

c. The Office of the Property Rights Advocate may, on its 

own initiative or upon agreement of both parties, 

appoint a panel of arbitrators to conduct the 

arbitration. 



 
 

Req. No. 5957 Page 13

 1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

 d. The Oklahoma Department of Commerce may pay an 

arbitrator per diem and reimburse expenses incurred in 

the performance of the duties of the arbitrator. 

4.  In arbitrating a dispute, the arbitrator shall apply the 

relevant statutes, case law, regulations, and rules of the federal 

government and this state in conducting the arbitration and in 

determining the award. 

5.  The property owner and government entity may agree in 

advance of arbitration that the arbitration is binding and that no 

de novo review may occur. 

6.  Arbitration by or through the Office of the Property Rights 

Advocate is not necessary before bringing legal action to adjudicate 

any claim. 

7.  The lack of arbitration by or through the Office of the 

Property Rights Advocate does not constitute, and may not be 

interpreted as constituting, a failure to exhaust available 

administrative remedies or as a bar to bringing legal action. 

8.  Arbitration pursuant to this section is not subject to the 

provisions of the Administrative Procedures Act. 

9.  Within thirty (30) days after an arbitrator issues a final 

award, and except as provided in paragraph 5 of this subsection, any 

party may submit the award, or any issue upon which the award is 

based, to the district court for de novo review. 
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 D.  The filing with the Office of the Property Rights Advocate 

of a request for mediation or arbitration of a constitutional taking 

issue shall not stay any county or municipal taking, eminent domain, 

urban renewal, neighborhood redevelopment or land use decision 

including, but not limited to, the decision of a board of 

adjustment. 

E.  Members of the Office of the Property Rights Advocate shall 

not be compelled to testify in a civil action filed concerning the 

subject matter of any review, mediation, or arbitration by the 

Office of the Property Rights Advocate. 

SECTION 7.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 46 of Title 27, unless there is 

created a duplication in numbering, reads as follows: 

At any time before a final decision on a taking is made, a local 

government or a potentially aggrieved person may, in accordance with 

Section 8 of this act, request a written advisory opinion from a 

licensed attorney practicing in the area of property law or eminent 

domain and who is not representing any party involved in the dispute 

to determine compliance with Sections 1 through 16 of Title 27 of 

the Oklahoma Statutes and Sections 38-101 through 38-123 and 40-101 

through 40-115 of Title 11 of the Oklahoma Statutes. 

SECTION 8.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 47 of Title 27, unless there is 

created a duplication in numbering, reads as follows: 
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 A.  A request for an advisory opinion pursuant to Section 7 of 

this act shall be: 

1.  Filed with the Office of the Property Rights Advocate; and 

2.  Accompanied by a filing fee of One Hundred Fifty Dollars 

($150.00). 

B.  The Office of the Property Rights Advocate may establish 

policies providing for partial fee waivers for a person who is 

financially unable to pay the entire fee. 

C.  A person requesting an advisory opinion need not exhaust 

administrative remedies before requesting an advisory opinion. 

D.  The Office of the Property Rights Advocate shall: 

1.  Deliver written notice of the request to opposing parties 

indicated in the request; 

2.  Inquire of all parties if there are other necessary parties 

to the dispute; and  

3.  Deliver the written notice to all necessary parties. 

E.  If a governmental entity is an opposing party, the Office of 

the Property Rights Advocate shall deliver the written notice to the 

appropriate person as provided for in Section 2004 of Title 12 of 

the Oklahoma Statutes. 

F.  1.  The Office of the Property Rights Advocate shall 

determine if the parties can agree to a licensed attorney practicing 

in the area of property law or eminent domain to issue an advisory 

opinion at any time before a final decision on a taking is made. 
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 2.  If no advisory opinion can be reached within four (4) 

business days after notice is delivered pursuant to subsections D 

and E of this section, the Office of the Property Rights Advocate 

shall appoint a licensed attorney practicing in the area of property 

law or eminent domain who shall not have previously represented any 

party involved in the dispute to issue an advisory opinion. 

G.  All parties that are the subject of the request for an 

advisory opinion shall: 

1.  Share equally in the cost of the advisory opinion; and 

2.  Provide financial assurance for payment that the attorney 

issuing the advisory opinion requires. 

H.  The attorney issuing the advisory opinion shall within 

fifteen (15) days: 

1.  Seek a response from all necessary parties to the issues 

raised in the request for an advisory opinion; 

2.  Investigate and consider all responses; and 

3.  Issue a written advisory opinion within thirty (30) business 

days after being appointed pursuant to paragraph 2 of subsection F 

of this section, unless: 

a. the parties agree to extend the deadline, or 

b. the appointed attorney determines that the matter is 

complex and requires additional time to render an 

opinion, which shall not exceed thirty (30) additional 

calendar days. 
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 I.  An advisory opinion shall include a statement of the facts 

and law supporting the conclusions contained in the opinion. 

J.  1.  Copies of any advisory opinion issued by the Office of 

the Property Rights Advocate shall be delivered as soon as 

practicable to all necessary parties. 

2.  A copy of the advisory opinion shall be delivered to the 

government entity in the same manner provided for service of process 

pursuant to Section 2004 of Title 12 of the Oklahoma Statutes. 

K.  An advisory opinion issued by the Office of the Property 

Rights Advocate is not binding on any party to, nor admissible as 

evidence in, a dispute involving a taking, eminent domain, urban 

renewal, neighborhood redevelopment or land use law except as 

provided in subsection L of this section. 

L.  1.  If the same issue that is the subject of an advisory 

opinion is listed as a cause of action in litigation, and that cause 

of action is litigated on the same facts and circumstances and is 

resolved consistent with the advisory opinion, the substantially 

prevailing party on that cause of action shall collect reasonable 

attorney fees and court costs pertaining to the development of that 

cause of action from the date of the delivery of the advisory 

opinion to the date of the decision of the court. 

2.  Nothing in this subsection is intended to create any new 

cause of action under takings, eminent domain, neighborhood 

redevelopment or land use law. 
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 M.  Unless filed by the local government, a request for an 

advisory opinion under Section 7 of this act shall not stay the 

progress of a taking, eminent domain, urban renewal, neighborhood 

redevelopment or land use application, or the effect of a taking, 

eminent domain, urban renewal, neighborhood redevelopment, or land 

use decision. 

SECTION 9.  This act shall become effective November 1, 2009. 

 

52-1-5957 MMP 01/08/09 


