STATE OF OKLAHOMA

1st Session of the 50th Legislature (2005)

SENATE BILL 564 By: Gumm

AS INTRODUCED

An Act relating to children; amending 10 0.S. 2001,
Sections 7003-3.7 and 7005-1.3, which relate to
court-appointed special advocates and inspection of
records; providing for confidentiality of certain
records; authorizing inspection of certain records by
specified persons; and providing an effective date.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1.

AMENDATORY 10 0.5. 2001, Section 7003-3.7, is

amended to read as follows:

Section 7003-3.7

A. 1.

Reg. No.

a.

613

If the parents, legal guardian or custodian of the
child requests an attorney and is found to be without
sufficient financial means, counsel shall be appointed
by the court if a petition has been filed alleging
that the child is a deprived child or if termination
of parental rights is a possible remedy; provided that
the court may appoint counsel without such request, if
it deems representation by counsel necessary to
protect the interest of the parents, legal guardian or
custodian.

The court shall not be required to appoint an attorney
for any person other than for the parents, legal
guardian or custodian of the child pursuant to the
provisions of this paragraph.

Whenever a petition is filed pursuant to the

provisions of this part, the court shall appoint a
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Reg. No.

613

separate attorney, who shall not be a district
attorney, regardless of any attempted waiver by the
parent, legal guardian or custodian of the child of
the right of the child to be represented by counsel.
The parent, legal guardian or custodian shall not
select the child’s attorney. If financially capable,
the parent, legal guardian or custodian shall
reimburse the Court Fund for the services of a court-
appointed attorney for the child.

The attorney appointed for the child shall make
arrangements to meet with the child as soon as
possible after receiving notification of the
appointment. Except for good cause shown, the
attorney shall meet with the child not less than
twenty-four (24) hours prior to any hearing in such
proceeding. The attorney may speak with the child
over the telephone if a personal visit is not possible
due to exigent circumstances. If a meaningful
attorney-client relationship between the child and the
attorney is prohibited due to age or disability of the
child, the attorney shall contact the custodian or
caretaker of the child prior to the hearing.

The attorney shall be given access to all reports,
records and other information relevant to the case and
to any reports of examination of the child's parents,
legal guardian or custodian made pursuant to this
section. The attorney shall represent the child and
any expressed interests of the child. The attorney
shall make such further inquiry as the attorney deems
necessary to ascertain the facts, to interview
witnesses, examine and cross-examine witnesses, make

recommendations to the court and participate further
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in the proceedings to the degree appropriate for
adequately representing the interests of the child.

3. The attorney shall be allowed a reasonable fee for such
services as determined by the court, as authorized by law.

B. 1. Whenever a petition is filed alleging that a child is a
deprived child, the court may appoint a guardian ad litem for the
child at any time subsequent to the filing of the petition or for
any other action related to the child.

2. The court shall appoint a guardian ad litem upon the request
of the child, the attorney of the child, the Department of Human
Services, a licensed child-placing agency, or any other party to the
action.

3. A guardian ad litem shall not be a district attorney, an
employee of the office of the district attorney, the child's
attorney, an employee of the court, an employee of a juvenile
bureau, or an employee of any public agency having duties or
responsibilities towards the child.

4. The guardian ad litem shall be appointed to objectively
advocate on behalf of the child and act as an officer of the court
to investigate all matters concerning the best interests of the
child. 1In addition to other duties required by the court and as
specified by the court, a guardian ad litem shall have the following
responsibilities:

a. review documents, reports, records and other
information relevant to the case, meet with and
observe the child in appropriate settings, and
interview parents, foster parents, health care
providers, child protective services workers and any
other person with knowledge relevant to the case,

b. advocate for the child's best interests by

participating in the case, attending any hearings in
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the matter and advocating for appropriate services for
the child when necessary,

C. maintain the confidentiality of information related to
a case as required by Article #+ 5 of the Oklahoma

Children's Code. Records of a court-appointed special

advocate are confidential and shall not be open to the

general public or inspected or their contents

disclosed without a court order issued pursuant to

Section 7005-1.2 of this title,

d. monitor the child's best interests throughout any
judicial proceeding, and

e. present written reports on the child's best interests
that include conclusions and recommendations and the
facts upon which they are based.

5. The guardian ad litem shall be given access to the court
files and agency files and access to all documents, reports, records
and other information relevant to the case and to any records and
reports of examination of the child's parent or other custodian,
made pursuant to the laws relating to child abuse and neglect
including reports generated by service providers.

C. 1. Whenever a court-appointed special advocate program is
available to the court to serve as a guardian ad litem, priority
shall be given to appointment of the court-appointed special
advocate to serve as guardian ad litem for the child regardless of
whether a guardian ad litem has been requested pursuant to the
provisions of this subsection.

2. A Court-Appointed Special Advocate Program shall be made
available to each judicial district.

3. For purposes of the Oklahoma Children's Code, the terms
"court-appointed special advocate" and “guardian ad litem” shall
have the same function. In like manner, a court-appointed special

advocate, except as specifically otherwise provided by law or by the
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court, shall have the same power, duties and responsibilities as
assigned to a guardian ad litem by law and shall have such other
qualifications, duties and responsibilities as may be prescribed by

rule by the Supreme Court.

4. A court-appointed special advocate shall serve without
compensation.
D. 1. Any person participating in a judicial proceeding as a

court-appointed special advocate shall be presumed prima facie to be
acting in good faith and in so doing shall be immune from any civil
liability that otherwise might be incurred or imposed.

2. Any person serving in a management position of a court-
appointed special advocate organization, including a member of the
Board of Directors acting in good faith, shall be immune from any
civil liability or any vicarious liability for the negligence of any
court-appointed special advocate organization advocates, managers,
or directors.

E. The provisions of this section shall not apply to adoption
proceedings and actions to terminate parental rights which do not
involve a petition for deprived status of the child. Such
proceedings and actions shall be governed by the Oklahoma Adoption
Code.

SECTION 2. AMENDATORY 10 0.5. 2001, Section 7005-1.3, is
amended to read as follows:

Section 7005-1.3 A. Juvenile court records may be inspected,
and their contents shall be disclosed, without a court order to the
following persons upon showing of proper credentials and pursuant to
their lawful duties:

1. The court having the child currently before it in any
proceeding pursuant to this title, any district court or tribal
court to which such proceedings may be transferred, employees and

officers of the court in the performance of their duties, including
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but not limited to guardians ad litem appointed by the court, and
court-appointed special advocates;

2. Employees of court-appointed special advocate programs, as

defined in Section 7001-1.3 of this title, in the course of their

official duties pertaining to recruiting, screening, training,

assigning cases, supervising and supporting volunteers in their

roles as guardian ad litem, pursuant to Section 7003-3.7 of this

title;

3. Members of postadjudication review boards established
pursuant to the provisions of Section 1116.2 of this title, the
Child Death Review Board, and multidisciplinary personnel. 1In
addition to juvenile court records, members of such postadjudication
review boards may inspect, without a court order, information that
includes, but is not limited to:

a. psychological and medical records,

b. placement history and information, including the names

and addresses of foster parents,

C. family assessments,
d. treatment or service plans, and
e. school records;

3= 4. A district attorney, United States Attorney, or Attorney
General of this or another state and the employees of such offices
in the course of their official duties pursuant to this title or the
prosecution of crimes against children, or upon their request in
their official capacity as advisor in a grand jury proceeding;

4— 5. The attorney representing a child who is the subject of a
proceeding pursuant to the provisions of this title, including the
attorney representing a child pursuant to the provisions of
subsection C of Section 7002-1.2 of this title or representing a
child pursuant to the provisions of subsection A of Section 7112 of

this title. Such attorney may also access other records listed in
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subsection A of Section 7005-1.2 of this title for use in the legal
representation of the child;

5+ 6. Employees of juvenile bureaus in the course of their
official duties pursuant to this title, and employees of the
Department of Human Services in the course of their official duties;

6~ 7. Employees of a law enforcement agency of this or another
state and employees of a child protective service of another state
in the course of their official duties pertaining to investigations
of a report of known or suspected child abuse or neglect or crimes
against children or for the purpose of determining whether to place
a child in protective custody;

+ 8. Persons and agencies authorized by Section 7005-1.7 of
this title;

8+ 9. The Oklahoma Commission on Children and Youth as provided
by Sections 601.2 and 601.6 of this title;

9- 10. The Department of Human Services or other public or
private agency or individual having court-ordered custody or custody
pursuant to Department of Human Services placement of the child who
is the subject of the record;

+0—- 11. The Office of Juvenile Affairs;

+—~ 12. The child who is the subject of the record and the
parents, legal guardian, custodian or foster parent of such child;

+2- 13. A federally recognized Indian tribe in which the child
who is the subject of the record is a member or is eligible to
become a member of the tribe and is the biological child of a member
of an Indian tribe pursuant to the provisions of the Federal Indian
Child Welfare Act, P.L. 95-608, and the Oklahoma Indian Child
Welfare Act; provided such Indian tribe, in the course of its
official duties, is:

a. investigating a report of known or suspected child

abuse or neglect or crimes against children or for the
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purpose of determining whether to place a child in
protective custody,

b. providing services to or for the benefit of a child
including, but not limited to, protective, emergency,
social and medical services, or

c. the tribe, the tribal court or the tribal child
welfare program has asserted Jjurisdiction or
intervened in any case in which the child is the
subject of the proceedings or is a party to the
proceedings pursuant to the authority provided in the
Oklahoma Indian Child Welfare Act.

The records that are to be provided to Indian tribes under this
subsection shall include all case records, reports, and documents as
defined in Section 7005-1.1 of this title;

+3-= 14. The Governor or to any person the Governor designates,
in writing;

+4~ 15. Any federal official of the United States Department of
Health and Human Services;

+5~ 16. Any member of the Legislature approved in writing by
the Speaker of the House of Representatives or the President Pro
Tempore of the Senate;

+6~ 17. Persons authorized by and in the manner provided in the
Oklahoma Child Abuse Reporting and Prevention Act;

+#+- 18. A foster parent, with regard to records concerning the
social, medical, psychological or educational needs of a child
currently placed with that foster parent or of a child being
considered for placement with that foster parent;

+8< 19. An employee of any state or federal corrections or law
enforcement agency in the performance of such employee’s official
duties concerning presentence investigations or supervision of a
parent of an alleged or adjudicated deprived child, or the legal

guardian, custodian or any other adult member of the child’s home
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who 1is responsible for the health, safety or welfare of the child;
and

+5+ 20. An employee of a state agency of this or another state
in the performance of such employee’s official duties concerning the
establishment of paternity or the establishment or enforcement of a
child support order or other entitlement for the benefit of a child;
provided, disclosure shall be limited to information directly
related to the purpose of such disclosure.

B. 1In accordance with the rules promulgated for such purpose
pursuant to Section 620.6 of this title, records listed in
subsection A of Section 7005-1.2 of this title may be inspected and
their contents disclosed without a court order to participating
agencies.

C. Records and their contents disclosed without an order of the
court as provided by this section shall remain confidential. The
use of such information shall be limited to the purposes for which
disclosure is authorized. It shall be unlawful and a misdemeanor
for any person to furnish any record or disclose any information
contained therein for commercial, political or any other
unauthorized purpose.

SECTION 3. This act shall become effective November 1, 2005.
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