STATE OF OKLAHOMA
1st Session of the 49th Legislature (2003)

SENATE BILL 421 By: Gumm

AS INTRODUCED

An Act relating to state employees; amending 74 O.S.
2001, Sections 840-2.17, as amended by Section 7,
Chapter 347, 0.S.L. 2002, 840-4.13, and 840-4.15 (74
0.S5. Supp. 2002, Section 840-2.17), which relate to
the Oklahoma Personnel Act; making certain pay
movement mechanisms permanent; requiring written
justification when determining the exclusion of
certain qualifications; requiring certain approval
prior to re-posting notice of vacancy for a position;
and providing an effective date.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 74 O0.S. 2001, Section 840-2.17, as
amended by Section 7, Chapter 347, 0.S.L. 2002 (74 O0.S. Supp. 2002,
Section 840-2.17), i1s amended to read as follows:

Section 840-2.17 A. Unless otherwise provided by the Oklahoma
Constitution, language in law which authorizes the setting or fixing
of compensation, pay or salary of state officers and employees shall
not be construed to authorize any agency, board, commission,
department, institution, bureau, executive officer or other entity
of the executive branch of state government to award, grant, give,
authorize, or promise any officer or employee of the State of
Oklahoma a raise, including but not limited to, a cost-of-living
raise or any other type of raise that would be given to state
employees on an across-the-board basis, except as herein provided.
Such raises are prohibited unless authorized by the Legislature and
by Merit System of Personnel Administration Rules promulgated by the
Administrator. This prohibition applies to all classified and
unclassified officers and employees in the executive branch of state

government, excluding institutions under the administrative
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authority of the Oklahoma State Regents for Higher Education, and
all employees in the University Hospitals Authority Model Personnel
System created pursuant to Section 3211 of Title 63 of the Oklahoma
Statutes.

B. However, nothing in this section shall be construed to
prohibit the following actions if the action is made in good faith
and not for the purpose of circumventing subsection A of this
section, and if the appointing authority certifies that the action
can be implemented for the current fiscal year and the subsequent
fiscal year without the need for additional funding to increase the
personal services budget of the agency:

1. Salary advancements on promotion or direct reclassification
to a job family level or class with a higher salary band;

2. Salary adjustments resulting from a pay band change for a
job family level or class adopted by the Office of Personnel
Management;

3. 1Increases in longevity payments pursuant to Section 840-2.18

of this title;

4. Payment of overtime, special entrance rates, pay
differentials;
5. Payment of wages, salaries, or rates of pay established and

mandated by law;

6. Market adjustments for job family levels tied to market
competitiveness;

7. Intra-agency lateral transfers, provided that the adjustment
does not exceed five percent (5%) and the adjustment is based on the
needs of the agency;

8. Skill-based adjustments;

9. Equity-based adjustments;

10. Performance-based adjustments for employees who received at
least a "meets standards" rating on their most current performance

rating;
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11. Career progression increases as an employee advances
through job family levels; or

12. Salary adjustments not to exceed five percent (5%) for
probationary classified employees achieving permanent status
following the initial probationary period and permanent classified
employees successfully completing trial periods after intra-agency
lateral transfer or promotion to a different job family level or
following career progression to a different job family level.

However, skill-based and equity-based salary adjustments, other

than lump-sum payments, shall become permanent after twenty-four

(24) months from the date such salary adjustment is implemented and

may not later be removed from an employee’s base salary if a

furlough or reduction-in-force is implemented by the appointing

authority granting such salary adjustment.

C. Provided, however, any reclassification for one of the
purposes provided in subsection B of this section that would require
additional funding by the Legislature shall not be implemented
without approval of the Legislature.

D. The pay movement mechanisms described in paragraphs 6
through 11 in subsection B of this section shall be implemented
pursuant to rules promulgated by the Administrator of the Office of
Personnel Management for the classified service.

E. Appointing authorities may implement the pay movement
mechanisms in paragraphs 6 through 12 in subsection B of this
section subject to the availability of funds within the agency’s
budget for the current fiscal year and subsequent fiscal year
without the need for additional funding to increase the personal
services budget of the agency. Failure by the appointing authority
to follow the provisions of this subsection may cause the withdrawal
of the use of the pay movement mechanisms provided in paragraphs 6,
7, 9, 10, and 11 of subsection B of this section within the agency

during the next appropriations cycle.
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F. All agencies, boards, and commissions shall report to the
Office of Personnel Management on an annual basis the pay movement
mechanisms utilized in paragraphs 6 through 12 in subsection B of
this section. The report shall include the pay movement mechanisms
type, frequency, amounts provided, affected classifications and job
families, and other information as prescribed by the Administrator
of the Office of Personnel Management. Agencies shall report this
information for the twelve-month period ending December 31 for
classified and unclassified employees. Agencies must also report
projected pay movement mechanisms and costs anticipated for the
balance of the fiscal year. The Office of Personnel Management
shall forward the report, which will include findings and
recommendations, to the Governor, President Pro Tempore of the
Senate, and Speaker of the House of Representatives no later than
February 1 of each year.

SECTION 2. AMENDATORY 74 0.S. 2001, Section 840-4.13, 1is
amended to read as follows:

Section 840-4.13 A. Based upon the results of competitive
entrance examinations and registers, as provided by the Oklahoma
Personnel Act, the Administrator of the Office of Personnel
Management shall certify to the appointing authority the names of
the ten persons receiving the highest grade or score in said
examinations plus all eligible applicants whose grade or score is
tied with the lowest ranking of those so eligible.

B. In addition to establishing statewide registers pursuant to
subsection A of this section, the Administrator is hereby authorized
to promulgate rules creating a local register to fill a wvacancy in a
local office of an agency by providing a certificate of available
names of eligible persons who are residents of the county where the
local office is located or said county and adjacent counties or a
group of contiguous counties comprising a service area of an agency.

Available eligible residents shall be certified ahead of other
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available eligible persons who reside outside the area of the local
register. In filling vacant positions, the appointing authority
shall select any one of the persons whose names have been so
certified and may give preference in all cases to persons who have
resided in this state for at least one (1) year prior to the date of
the examination. Provided, however, that any appointing authority
authorized to employ persons who are not citizens of the United
States, pursuant to Section 255 of this title, may request the
Office to certify only the names of persons who are citizens of the
United States in carrying out the provisions of this section; and
such appointing authority may select any person so certified to the
Administrator to fill such vacant positions even though a noncitizen
may have received a higher grade on the examination. Provided,
further, that any appointing authority may select special disabled
veterans considered for employment pursuant to Sections 401 through
404 of Title 72 of the Oklahoma Statutes. The Department of Public
Safety, in filling vacancies for Highway Patrol Cadets, may
disqualify any eligible whose name has been certified for Highway
Patrol Cadet pursuant to subsection A of this section, if the
Department of Public Safety considers the eligible in connection
with the hiring of three other eligibles pursuant to subsection A of
this section from that certificate. The name of such disqualified
eligible shall be omitted from further certification to, and
consideration by, the Department of Public Safety for appointment as
a Highway Patrol Cadet to the next immediate Highway Patrol Academy
for which vacancies are being filled. Such disqualification shall
neither deprive any person of any preference pursuant to paragraph 3
of subsection A of Section 840-4.14 of this title nor deprive any
person from certification to, and consideration by, the Department
of Public Safety for appointment as a Highway Patrol Cadet to a
Highway Patrol Academy to be held after the next immediate Highway

Patrol Academy. The Department of Public Safety shall provide
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written notice of the disqualification to the Office of Personnel
Management. The Department of Corrections, in filling vacancies for
Correctional Officer Cadets and Probation and Parole Officers, may
disqualify any eligible whose name has been certified for
Correctional Officer Cadet or Probation and Parole Officer, pursuant
to subsection A of this section, if the Department of Corrections
considers the eligible in connection with the hiring of three other
eligibles pursuant to subsection A of this section from that or any
other certificate. The name of such disqualified eligible shall be
omitted from future certification to, and consideration by, the
Department of Corrections for appointment as a Correctional Officer
Cadet or Probation and Parole Officer for a period of six (6)
months, at which time the eligible may request restoration to the
register by the Office of Personnel Management. Such
disqualification shall not deprive any person of any preference
pursuant to paragraph 3 of subsection A of Section 840-4.14 of this
title. The Department of Corrections shall provide written notice
of the disqualification to the Office of Personnel Management.

C. Agencies may fill positions requiring professional practice
licensure and hard-to-fill positions pursuant to authorization by
the Administrator without regard to subsections A and B of this
section. The Administrator shall promulgate rules to authorize
agencies to fill positions directly, pursuant to this subsection.
Such rules shall include criteria for identifying professional
practice licensure positions and hard-to-fill positions which shall
not require establishment of an employment list of eligible persons
or the application of veterans preference. The Administrator shall
monitor appointments made by agencies pursuant to this subsection
and shall establish recordkeeping and reporting procedures and the
conditions under which the Administrator may withdraw authorization
for agencies to directly hire persons into hard-to-fill positions.

Nothing in this subsection shall be construed to waive any
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requirement for any Jjob or position established by statute or the
Administrator.

D. Every person, except as provided in subsection E of this
section, upon initial appointment under the classified service,
shall be appointed for a probationary period of one (1) year, except
that the appointing authority may waive in writing the remainder of
the probationary period at any time after a probationary employee
has served six (6) months; provided, however, that the employee and
the Administrator of the Office of Personnel Management shall be
notified in writing as to such action and the reason therefor. The
probationary appointment of any person may be terminated at any time
during the probationary period without the right of appeal. At the
close of the probationary period, as herein provided, said person
shall acguire a permanent status under the conditions prescribed in
the Oklahoma Personnel Act.

E. Every person initially appointed under the classified
service as an agent of the Alcoholic Beverage Laws Enforcement
Commission shall be appointed for a probationary period of one (1)
year.

F. In working with appointing authorities in determining

minimum gqualifications for positions, the Administrator of the

Office of Personnel Management shall require an appointing authority

to justify in writing any reasons for excluding from consideration

relevant public or private sector experience applicable to the

position.

SECTION 3. AMENDATORY 74 0.S. 2001, Section 840-4.15, 1is
amended to read as follows:

Section 840-4.15 A. The appointing authority shall post
announcements of a vacancy or vacancies in accordance with a
promotional plan filed by the agency with the Office of Personnel
Management. In order to give qualified employees an opportunity to

apply for and be considered for possible promotions, the vacancy
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notices shall be posted conspicuously in transparent, secured
enclosures situated in prominent locations throughout the agency, at
least five (5) working days prior to the closing date for the
receipt of applications by the appointing authority. Promotional
posting shall be required for initial entry into a job family at any
level. Promotional posting shall also be required for entry into
any supervisory position or level. Each agency's promotional
posting plan shall describe where promotional notices will be posted
and require that all vacancy or promotional notices be posted
conspicuously in transparent, secured enclosures. Notices must be
posted throughout the agency. However, an agency's plan may limit
the posting of notices for a vacancy in a work unit, local office or
administrative area to within that location, if the vacancy is to be
filled by an employee from the same location. The posting shall
include:

1. A copy of the job family descriptor;

2. Identification of the job family level of the vacancy or
vacancies;

3. The pay band and range;

4. The anticipated number of wvacancies;
5. The specific location of work;
6. The time limits and procedure for filing an application with

the appointing authority; and

7. Any additional factors which the appointing authority will
consider in filling the wvacancy.

B. The appointing authority may elect to post general
promotional opportunities in accordance with the provisions of this
section in cases where there are usually continuous multiple wvacant
positions within a given job family; provided the appointing
authority maintains a promotional applicant list for each job family
which is posted on the basis of general promotional opportunities.

In such cases, the posting must include the length of time and
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conditions under which the promotional application of the candidate
will remain available for active consideration by the appointing
authority.

C. 1If an employee still feels that the employee has not been
treated fairly with regard to a promotional action pursuant to this
section after such complaint has been reviewed in a formal grievance
procedure conducted in accordance with the provisions of Section
840-6.2 of this title, the employee may seek a remedy through the
procedures established in the Oklahoma Personnel Act. If a
violation of Section 840-2.9 of this title has been committed, the
Oklahoma Merit Protection Commission may declare a position open.

D. Prior to re-posting a notice of vacancy for a position that

was not filled after the first notice was posted, the appointing

authority must receive approval from the Administrator of the Office

of Personnel Management prior to making any qualification changes to

the position to be filled.

SECTION 4. This act shall become effective November 1, 2003.
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