STATE OF OKLAHOMA
1st Session of the 49th Legislature (2003)
COMMITTEE SUBSTITUTE
FOR ENGROSSED
SENATE BILL NO. 823 By: Wilkerson of the Senate

and

Kirby of the House

COMMITTEE SUBSTITUTE

( criminal procedure - sentencing to community
punishment - effective date -

emergency )

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 22 0.S. 2001, Section 990a-1.1, is
amended to read as follows:

Section 990a-1.1 When sentencing an eligible offender on or

after March 1, 2000, to a community punishment pursuant to the

Oklahoma Community Sentencing Act, the sentencing court shall impose

a deferred or suspended sentence and then proceed to determine at
the sentencing hearing the terms and conditions of the community
punishment which shall be ordered as conditions of the deferred or

suspended sentence. Any offender sentenced upon a judicial review

pursuant to Section 982a of this title, may be sentenced to

treatment under the Oklahoma Community Sentencing Act whether the

sentence is a full or partial suspended sentence, split sentence, or

direct order to treatment. Any offender whose sentence is revoked

from probation, in whole or part, may be sentenced to community

punishment pursuant to the Oklahoma Community Sentencing Act.

SECTION 2. AMENDATORY 22 0.S. 2001, Section 991a-4.1, is

amended to read as follows:



Section 991a-4.1 A. There is hereby re-created the “Community

Service Sentencing Program”. This program is a continuation of the

program established in 1988 by Section 991a-4 of Fitdle 22 —of the

Oldahema—Statutes this title. The purpose of the program shall be

to provide an alternative to incarceration for nonviolent felony
offenders who would normally be sentenced to incarceration in a
state institution.

B. Any eligible offender may be sentenced, at the discretion of
the judge, to a Community Service Sentencing Program pursuant to the
provisions of this section. For purposes of this section, “eligible
offender” shall mean any person who:

1. 1Is not participating in the Delayed Sentencing Program for
Young Adults pursuant to the provisions of Sections 996 through

996.3 of Fitle 22 of the Oklahoma—Statutes this title;
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3— Has been convicted of a nonviolent felony offense which
shall be defined as any felony offense except assault and battery
with a dangerous weapon, aggravated assault and battery on a law
officer, poisoning with intent to kill, shooting with intent to
kill, assault with intent to kill, assault with intent to commit a
felony, murder in the first degree, murder in the second degree,
manslaughter in the first degree, manslaughter in the second degree,
kidnapping, burglary in the first degree, kidnapping for extortion,
maiming, robbery, child beating, wiring any equipment, vehicle, or
structure with explosives, forcible sodomy, rape in the first degree
or rape by instrumentation, lewd or indecent proposition or lewd or
indecent act with a child under sixteen (16) years of age, use of a
firearm or offensive weapon to commit or attempt to commit a felony,
pointing firearms, rioting or arson in the first degree;

4~ 3. Has properly completed and executed all necessary
documents; and

5+ 4. Is not otherwise ineligible by law or court rule.
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C. The Department of Corrections shall administer the Program,
except in counties with a population of five hundred fifty thousand
(550,000) or more persons that operate an existing program. The

Department shall conduct a presentence investigation pursuant to the

provisions of Section 982 of TFitte 22—eofthe Oklahema—Statutes this

title 1if the court determines the offender is to be assigned to the
Program. As part of such presentence investigation, the Department
shall interview the offender and advise the offender of the
requirements and conditions of the Program. The Department shall
recommend an assignment of the offender to any one or combination of
the following areas:

1. Community service, with or without compensation;

2. Education, weeatieonat—teechnieat career and technology

()

education or literacy programs;

3. Substance abuse treatment programs;
4. Periodic testing for the presence of controlled substances;
5. Psychological counseling or psychiatric treatment;

6. Medical treatment;

7. Restitution, to be paid either to the victim of the offense
or to the Crime Victims Compensation Revolving Fund created pursuant
to the provisions of Section 142.17 of Title 21 of the Oklahoma
Statutes;

8. Confinement in a county jail for a period not to exceed ere

I )—year six (6) months, night or weekend incarceration pursuant to

the provisions of Section 991la-2 of Fitte 22—-eof+the Oklahoma

Statuytes this title or incarceration by the Department of

Corrections; provided, the Department of Corrections shall reimburse
a county which does not receive payments from any other source for
the cost of the necessary expenses of such persons during periods of
such incarceration in an amount not to exceed Twenty Dollars

($20.00) per day and any county receiving such payments in an amount

not to exceed Ten Dollars ($10.00) per day. The Department shall

Reg. No. 6556 Page 3



reimburse the county for the actual cost paid for any emergency
medical care for physical injury or illness of such persons if the
county is required by law to provide such care for inmates in the
jail. The reimbursements provided by this section shall not exceed
the cost that would have accrued to the state for the feeding, care
or medical care of the persons had they been incarcerated with the

Department. Except as otherwise provided by law, all provisions of

the Oklahoma Corrections Act of 1967+—Seetion 50+t seg—of TFitle
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but not limited to any provisions requiring payment by such persons
of the costs of incarceration; or

9. Probation or conditional probation.

D. In counties with a population of five hundred fifty thousand
(550,000) or more persons that operate an existing program, the
Department of Corrections is hereby authorized to reimburse the
county sheriff, pursuant to paragraph 8 of subsection C of this
section, the cost of necessary expenses for confinement in the
county jail for any eligible offender as defined in subsection B of
this section. Such reimbursement shall be subject to appropriation
by the Legislature. The Department may promulgate rules and
procedures for submitting claims for reimbursements.

E. The judge shall consider the criminal history of the
offender, the nature of the offender's criminal conduct, the
employment and family history of the offender and any other factors
the judge deems relevant when sentencing persons to the Program.
Following the presentence investigations and recommendation, the
judge shall impose sentence. The judge may accept the
recommendation, with or without modifications thereto, or may reject
the recommendation and impose any sentence allowed by law.

F. The provisions of Sections 20, 58.3, 138, 138.1 and 224 of
Title 57 of the Oklahoma Statutes and Section 615 of Title 69 of the

Oklahoma Statutes and any other provisions of law relating to earned
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credits for certain acts or service shall not apply to persons
participating in the Program. The judge may establish a schedule of
earned credits as part of the sentence.

G. The Department shall establish a list of federal, state and
local government agencies, community service agencies, nonprofit
organizations, educational programs and other treatment programs
willing to participate in the program to which offenders may be
referred. The Department shall periodically contact agencies,
organizations and programs to which offenders are assigned to
determine if offenders have reported and performed satisfactorily.
Any such agency or program shall immediately notify the Department
if an offender fails to fulfill any requirement of the Program. The
Department or the sentencing judge may require additional
documentation of the offender's work performance.

H. The Department shall ensure that the sentencing judge and
prosecuting attorney are notified in writing when an offender has
successfully completed the assigned community service hours or other
requirements of the Program or has failed to complete the
requirements and provide any other relevant information required by
the sentencing judge or prosecuting attorney.

I. All state and local government agencies, community service
agencies, nonprofit organizations, educational programs and other
treatment programs participating in the Program are hereby immune

from liability for any offender participating in the Program under

the Workers' Compensation Act—FSeetion+t—et—seg—ofTitle85—-of+the
Oktahoma—Statwtesy and for torts committed by or against any
offender participating in the Program to the extent specified in
Sections 227 and 228 of Title 57 of the Oklahoma Statutes.

J. Any offender participating in the Program shall be advised
of the provisions of this section and shall, in writing, acknowledge
that the offender has been advised of and understands the provisions

of the Program.
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SECTION 3. AMENDATORY 22 0.5. 2001, Section 991c, as
amended by Section 20, Chapter 460, O0.S.L. 2002 (22 0.S. Supp. 2002,
Section 991c), 1is amended to read as follows:

Section 991c. A. Upon a verdict or plea of guilty or upon a
plea of nolo contendere, but before a judgment of guilt, the court
may, without entering a judgment of guilt and with the consent of
the defendant, defer further proceedings upon the specific
conditions prescribed by the court not to exceed a five—year three-
year period. The court shall first consider restitution among the
various conditions it may prescribe. The court may also consider
ordering the defendant to:

1. Pay court costs;

2. Pay an assessment in lieu of any fine authorized by law for
the offense;

3. Pay any other assessment or cost authorized by law;

4. Engage in a term of community service without compensation,
according to a schedule consistent with the employment and family
responsibilities of the defendant;

5. County jail confinement for a period not to exceed ninety
(90) days or the maximum amount of jail time provided for the
offense, if it is less than ninety (90) days;

6. Pay an amount as reimbursement for reasonable attorney fee,
to be paid into the court fund, if a court-appointed attorney has
been provided to defendant;

7. Be supervised in the community for a period not to exceed
two (2) years. As a condition of any supervision, the defendant
shall be required to pay a supervision fee of Forty Dollars ($40.00)
per month. The supervision fee shall be waived in whole or part by
the supervisory agency when the accused is indigent. No person
shall be denied supervision based solely on the person's inability

to pay a fee;
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8. Pay into the court fund a monthly amount not exceeding Forty
Dollars ($40.00) per month during any period during which the
proceedings are deferred when the defendant is not to be supervised
in the community. The total amount to be paid into the court fund
shall be established by the court and shall not exceed the amount of
the maximum fine authorized by law for the offense;

9. Make other reparations to the community or victim as
required and deemed appropriate by the court;

10. Order any conditions which can be imposed for a suspended
sentence pursuant to paragraph 1 of subsection A of Section 991la of
this title; or

11. Any combination of the above provisions.

B. In addition to any conditions of supervision provided for in
subsection A of this section, the court shall, in the case of a
person before the court for the offense of operating or being in
control of a motor vehicle while the person was under the influence
of alcohol, other intoxicating substance, or a combination of
alcohol and another intoxicating substance, or who is before the
court for the offense of operating a motor vehicle while the ability
of the person to operate such vehicle was impaired due to the
consumption of alcohol, require the person to participate in an
alcohol and drug substance abuse evaluation program offered by a
facility or qualified practitioner certified by the Department of
Mental Health and Substance Abuse Services for the purpose of
evaluating the receptivity to treatment and prognosis of the person.
The court shall order the person to reimburse the facility or
qualified practitioner for the evaluation. The Department of Mental
Health and Substance Abuse Services shall establish a fee schedule,
based upon a person's ability to pay, provided the fee for an
evaluation shall not exceed Seventy-five Dollars ($75.00). The
evaluation shall be conducted at a certified facility, the office of

a qualified practitioner or at another location as ordered by the
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court. The facility or qualified practitioner shall, within
seventy-two (72) hours from the time the person is assessed, submit
a written report to the court for the purpose of assisting the court
in its determination of conditions for deferred sentence. No
person, agency or facility operating an alcohol and drug substance
abuse evaluation program certified by the Department of Mental
Health and Substance Abuse Services shall solicit or refer any
person evaluated pursuant to this subsection for any treatment
program or alcohol and drug substance abuse service in which the
person, agency or facility has a vested interest; however, this
provision shall not be construed to prohibit the court from ordering
participation in or any person from voluntarily utilizing a
treatment program or alcohol and drug substance abuse service
offered by such person, agency or facility. Any evaluation report
submitted to the court pursuant to this subsection shall be handled
in a manner which will keep the report confidential from the general
public's review. Nothing contained in this subsection shall be
construed to prohibit the court from ordering judgment and sentence
in the event the defendant fails or refuses to comply with an order
of the court to obtain the evaluation required by this subsection.
As used in this subsection, "qualified practitioner" means a person
with at least a bachelor's degree in substance abuse treatment,
mental health or a related health care field and at least two (2)
years' experience in providing alcohol abuse treatment, other drug
abuse treatment, or both alcohol and other drug abuse treatment who
is certified each year by the Department of Mental Health and
Substance Abuse Services to provide these assessments. However, any
person who does not meet the requirements for a qualified
practitioner as defined herein, but who has been previously
certified by the Department of Mental Health and Substance Abuse
Services to provide alcohol or drug treatment or assessments, shall

be considered a qualified practitioner provided all education,
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experience and certification requirements stated herein are met by
September 1, 1995. The court may also require the person to
participate in one or both of the following:

1. An alcohol and drug substance abuse course, pursuant to
Sections 3-452 and 3-453 of Title 43A of the Oklahoma Statutes; and

2. A victims impact panel program, if such a program is offered
in the county where the judgment is rendered. The defendant shall
be required to pay a fee, not less than Five Dollars ($5.00) nor
more than Fifteen Dollars ($15.00) as set by the governing authority
of the program and approved by the court, to the victims impact
panel program to offset the cost of participation by the defendant,
if in the opinion of the court the defendant has the ability to pay
such fee.

C. Upon completion of the conditions of the deferred judgment,
and upon a finding by the court that the conditions have been met
and all fines, fees, and monetary assessments have been paid as
ordered, the defendant shall be discharged without a court judgment
of guilt, and the court shall order the verdict or plea of guilty or
plea of nolo contendere to be expunged from the record and the
charge shall be dismissed with prejudice to any further action. The
procedure to expunge the defendant's record shall be as follows:

1. All references to the defendant's name shall be deleted from
the docket sheet;

2. The public index of the filing of the charge shall be
expunged by deletion, mark-out or obliteration;

3. TUpon expungement, the court clerk shall keep a separate
confidential index of case numbers and names of defendants which
have been obliterated pursuant to the provisions of this section;

4. No information concerning the confidential file shall be
revealed or released, except upon written order of a judge of the

district court; and
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5. Defendants qualifying under Section 18 of this title may
petition the court to have the filing of the indictment and the
dismissal expunged from the public index and docket sheet. This
section shall not be mutually exclusive of Section 18 of this title.

D. Upon order of the court, the provisions of subsection C of
this section shall be retroactive.

E. Upon violation of any condition of the deferred judgment,
the court may enter a judgment of guilt and proceed as provided in
Section 991a of this title or may modify any condition imposed.
Provided, however, if the deferred judgment is for a felony offense,
and the defendant commits another felony offense, the defendant

shall not be allowed bail pending appeal.

I T Anfararnd 1A ~marmt o~ ondile AonarmralhaAd 24 o o~ A
. T e O Tt T O J otagmCc P roCCOurC—OC st ot =TIttt STt TToTt
a1 1 At ST <7 dofandant+ o ok hosr 2N N Atz Ara o] oantzd ~+ A £
ST 1Ot aoppTy co OCTTChitaoittc s Wit T ve—OoCCI—pPprovIroascTry COvC O —O=T

PN NN I PPN SR PN £ +h PN P S R SNy B NN Roth +h PN [ PN SO N NP I S
ut—/t—/_L_L\./u\—_L\JLl A - CIT |\ S rUD i U s S W w T CoOIIT _Y 1O CIT CIT ut./t./_L_L\./ul—_L\JLl T CIT
adsrzar ol =~171 1 mad PN £ o+ oo A £ o+ ana

LA Y S VA wpn [ N I & Ry S T T (=5 t/(.A.J_L_ g T [ S WP UL W S W g CTIT C OO T e

6+ The deferred judgment procedure described in this section
shall not apply to defendants found guilty or who plead guilty or
nolo contendere to a sex offense required by law to register
pursuant to the Sex Offenders Registration Act.

SECTION 4. This act shall become effective July 1, 2003.

SECTION 5. It being immediately necessary for the preservation
of the public peace, health and safety, an emergency is hereby
declared to exist, by reason whereof this act shall take effect and

be in full force from and after its passage and approval.
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