STATE OF OKLAHOMA
2nd Session of the 48th Legislature (2002)

SENATE BILL 1259 By: Coffee

AS INTRODUCED

An Act relating to criminal procedure; amending 22
0.S5. 2001, Section 1321, which relates to custody and
return of stolen or embezzled property; modifying
language; providing procedure for judicial
determination of property disputes and return of
certain property coming into the custody of law
enforcement officers under certain circumstances;
directing application, notice and hearing;
prohibiting return of certain firearms or weapons
without judicial authority; enumerating circumstance
when law enforcement is prohibited from return of
firearms or other weapons without judicial authority;
granting immunity for certain liability; amending 22
0.S. 2001, Section 60.8, which relates to seizure and
forfeiture of weapons used to commit act of domestic
violence; modifying reference; providing an effective
date; and declaring an emergency.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 22 0.S. 2001, Section 1321, is
amended to read as follows:

Section 1321. A. It is the intent of the Legislature that any
stolen or embezzled money or other property held in custody of a

municipality, county or the state in any criminal investigation,

action or proceeding be returned to the proper person or its lawful

owner without unnecessary delay.

B. If the property coming into the custody of a municipal,
county or state peace officer is not alleged to have been stolen or
embezzled, the peace officer may return suweh the property to the
owner upon satisfactory proof of ownership. The notice and hearing
provisions of this section shall not be required for return of the
property specified in this section if there is no dispute concerning
the ownership of the property. Within fifteen (15) days of the time

the owner of the property is known, the peace officer shall notify
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the owner of the property that the property is in the custody of the
peace officer. The property shall be returned to the owner upon
request.

C. HWhen Except as otherwise provided for property that is

pawned, when money or property alleged to have been stolen or

embezzled, comes into the custody of a peace officer, the peace
officer shall hold it subject to the order of the magistrate
authorized by Section 1322 of this title to direct the disposal
thereof. Within fifteen (15) days of the time the owner of the
property is known, the peace officer shall notify the owner of the
property that the property is in the custody of the peace officer.
The peace officer shall make a good faith effort to locate and
notify the owner of the property. If the peace officer has made a
good faith effort to locate and notify the owner of the property and
has been unable to locate or notify the owner, the peace officer
shall release the property to the last person in possession of the
property within fifteen (15) days after the peace officer determines
that an owner cannot be located or notified, provided that the
person who last had possession of the property shows proof that the
person is a lawful possessor of the property. Such officer may
provide a copy of a nonownership affidavit to the defendant to sign
if the defendant is not claiming ownership of the money or property
taken from the defendant and if the defendant has relingquished the
right to remain silent. The affidavit is not admissible in any
proceeding to ascertain the guilt or innocence of the defendant. A
copy of this affidavit shall be provided to the defendant, and a

copy shall be filed by the peace officer with the court clerk. Upon

request, a copy of this affidavit shall be provided to any person
claiming ownership of such money or property. The owner of the
property or designated representative of the owner may make
application to the magistrate for the return of the property. The

application shall be on a form provided by the Administrative
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Director of the Courts and made available through the court clerk or
the victim-witness coordinator. The court may charge the applicant
a reasonable fee to defray the cost of filing and docketing the
application. Once an application has been made and notice provided,
the magistrate shall docket the application for a hearing as
provided in this section. Where notice by publication is
appropriate, the publication notice form shall be provided free of
charge to the applicant by the Administrative Director of the Courts
through the court clerk or the victim-witness coordinator with
instructions on how to obtain effective publication notice. The
applicant shall notify the last person in possession of the property
prior to the property being seized by the state of the hearing by
mailing a copy of the notice by certified mail return receipt
requested at the last-known address of the person, unless the person
has signed a nonownership affidavit pursuant to this section
disclaiming any ownership rights to the property. If the last
person in possession of the property is unable to be served notice
by certified mail, notice shall be provided by one publication in a
newspaper of general circulation in the county where the property is
held in custody. The applicant shall notify the district attorney
and the court when notice has been served to the last person in
possession of the property or published pursuant to this section.
The hearing shall be held not less than ten (10) days or more than
twenty (20) days after the court has been notified that the notice
has been served or published. For the sole purpose of conducting a
due process hearing to establish ownership of the property,
"magistrate" as used in this section shall mean a judge of the
district court, associate district judge, special judge or the judge
of a municipal criminal court of record when established pursuant to
Section 28-101 et seq. of Title 11 of the Oklahoma Statutes.

D. If the magistrate determines that the property is needed as

evidence, the magistrate shall determine ownership and determine the
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procedure and time frame for future release. The magistrate may
order the release of property needed as evidence pursuant to Section
1327 of this title, provided however, the order may require the
owner to present the property at trial. The property shall be made
available to the owner within ten (10) days of the court order for
release. The magistrate may authorize ten (10) days additional time
for the return of the exhibit if the district attorney shows cause
that additional time is needed to photograph or mark the exhibit.

E. If the property is not needed as evidence, it may be
released by the magistrate to the owner or designated representative
of the owner upon satisfactory proof of ownership. The owner of the
property or designated representative of the owner may make
application to the magistrate for the return of the property. The
applicant shall notify the last person in possession of the property
prior to such property being seized by the state of the hearing by
mailing a copy of the notice by certified mail return receipt
requested at the last-known address of the person, unless the person
has signed a nonownership affidavit pursuant to this section
disclaiming any ownership rights to the property. If the last
person in possession of the property is unable to be served notice
by certified mail, notice shall be provided by one publication in a
newspaper of general circulation in the county where the property is
held in custody. The applicant shall notify the district attorney
and the court when notice has been served to the last person in
possession of the property or published pursuant to this section.
The hearing shall be held not less than ten (10) days or more than
twenty (20) days after the court has been notified that the notice
has been served or published.

F. The notice and hearing provisions of subsections C and E of
this section shall not be required for return of the property

specified in said subsections if:
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1. There is no dispute concerning the ownership of the
property;

2. The property is readily identifiable by the owner; and

3. The defendant has entered a plea of guilty or nolo
contendere to the criminal charge, has executed a nonownership
affidavit as provided by subsection C of this section or has been
personally notified that the property will be returned to the owner
and has failed to file an objection to such return within ten (10)
days of being notified. The owner shall provide satisfactory proof
of title to the property or sign an affidavit of ownership to be
provided by the peace officer. The affidavit is not admissible in
any proceeding to ascertain the guilt or innocence of the defendant.
A copy of this affidavit shall be filed by the officer with the
court clerk. The property shall then be returned to the owner.

G. When property alleged to have been stolen comes into the
custody of a peace officer and the property is deemed to be
perishable, the peace officer shall take such action as he—deems
appropriate to temporarily preserve the property. However, within
seventy-two (72) hours of the time the property was recovered, the
receiving agency shall make application for a disposition hearing
before a magistrate, and the receiving agency shall notify all
persons known to have an interest in the property of the date, time
and place of the hearing.

H. In any case, the magistrate may, for good cause shown, order
any evidence or exhibit to be retained pending the outcome of any
appeal.

I. Any time property comes into the custody of a municipality,

a county, or this state as a result of any contact with any peace

officer, criminal investigation or other situation where the return

of the property appears prohibited by any municipal, state or

federal law or when the property has disputed ownership or multiple

claimants, the municipality, county or state shall advise the
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claimant to file an application with the appropriate district court.

Upon filing an application for a hearing the claimant shall provided

notice to all interested persons. At the hearing the court shall

make a judicial determination as to the proper and lawful release of

the property.

J. The application, notice and hearing provisions of subsection

I of this section shall include, but are not limited to, all

situations where the peace officer has reason to believe:

1. One of the persons asserting a right to the return of any

firearm or other weapon is or was mentally or emotionally unstable

or disturbed at or about the time the weapon was placed in custody

or at or about the time of the request for the return of the weapon;

2. One of the persons asserting a right to the return of a

firearm or other weapon is subject to a victim protection order that

would preclude the return of any weapon as a matter of law;

3. One of the persons asserting a right to the return of any

firearm or other weapon is under indictment or has been convicted of

a felony;

4. One of the persons asserting a right to the return of any

firearm or other weapon has a misdemeanor conviction for domestic

abuse as defined by law;

5. The ownership of the property is unclear due to multiple

claimants or disputes among heirs or next of kin for the property of

the deceased; or

6. The return of the property could subject the municipality,

the county, or this state to potential liability for its return.

K. The municipality, the county or this state shall be immune

and not be held liable for any fees, costs or damages for requiring

a judicial resolution of property in dispute or for disclosure of

any facts concerning how such property came into law enforcement

custody.
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SECTION 2. AMENDATORY 22 0.S. 2001, Section 60.8, 1is
amended to read as follows:

Section 60.8 A. Each peace officer of this state shall seize
any weapon or instrument when such officer has probable cause to
believe such weapon or instrument has been used to commit an act of
domestic abuse as defined by Section 60.1 of this title, provided an
arrest is made, if possible, at the same time.

B. After any such seizure, the District Attorney shall file a

notice of seizure and forfeiture aetion as provided in this section

—ehin—ten—{(10)—days—ef suveh seizure, Or any weapon or instrument
seized pursuant to this section shall be returned to the owner.

C. The seizure and forfeiture provisions of Section 99i=a—13
991a-19 of this title shall be followed for any seizure and
forfeiture of property pursuant to this section. No weapon or
instrument seized pursuant to this section or monies from the sale
of any such seized weapon or instrument shall be turned over to the
person from whom such property was seized if a forfeiture action has
been filed within the time required by subsection B of this section,
unless authorized by this section. Provided further, the owner may
prove at the forfeiture hearing that the conduct giving rise to the
seizure was Jjustified, and if the owner proves justification, the
seized property shall be returned to the owner. Any proceeds gained
from this seizure shall be placed in the Crime Victims Compensation
Revolving Fund.

SECTION 3. This act shall become effective July 1, 2002.

SECTION 4. It being immediately necessary for the preservation
of the public peace, health and safety, an emergency is hereby
declared to exist, by reason whereof this act shall take effect and

be in full force from and after its passage and approval.
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