STATE OF OKLAHOMA
1st Session of the 47th Legislature (1999)

SENATE BILL NO. 524 By: Henry

AS INTRODUCED

An Act relating to criminal procedure; amending 22
0.S. 1991, Sections 1080 and 1086, which relate to
post-conviction procedures; modifying procedure for
post-conviction relief; making gender neutral;
providing certain statutes of limitation; providing
certain grandfather provision to statute of
limitations; specifying issues allowed in post-
conviction application; deleting provision relating
to issues not raised in original, supplemental or
amended applications; providing disposition for
second and successive post-conviction applications
not meeting allowable criteria; providing exception
to second or successive applications being dismissed;
establishing period of filing second or successive
applications; and declaring an emergency.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 22 0.S. 1991, Section 1080, is
amended to read as follows:

Section 1080. A. Any person who has been convicted of, or
sentenced for, a crime and who claims:

+a)—that 1. That the conviction or the sentence was in
violation of the Constitution of the United States or the
Constitution or laws of this state;

B r—that 2. That the court was without jurisdiction to impose
sentence;

+e)—that 3. That the sentence exceeds the maximum authorized by
law;

+e—+hat 4. That there exists evidence of material facts, not
previously presented and heard, that requires vacation of the

conviction or sentence in the interest of Jjustice;
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+e)r—that 5. That his or her sentence has expired, his or her
suspended sentence, probation, parole, or conditional release
unlawfully revoked, or he or she is otherwise unlawfully held in
custody or other restraint; or

+fF>—that 6. That the conviction or sentence is otherwise
subject to collateral attack upon any ground of alleged error
heretofore available under any common law, statutory or other writ,
motion, petition, proceeding or remedy;
may institute a proceeding under this act in the court in which the
judgment and sentence on conviction was imposed to secure the
appropriate relief. Excluding a timely appeal, +£his—aet the Post-

Conviction Procedure Act encompasses and replaces all common law and

statutory methods of challenging a conviction or sentence.

B. A one (1) year statute of limitations shall apply to an

application for post-conviction relief in non-capital cases. The

limitation period shall run from the latest of:

1. The date the judgment and sentence is filed or recorded in

the district court or, if the conviction is timely appealed, from

the date the mandate is issued by the Court of Criminal Appeals;

2. If an applicant timely files a petition for writ of

certiorari from his or her appeal, the date the petition for

certiorari is denied, or if the petition is granted, the date the

mandate is issued by the United States Supreme Court;

3. The date on which the Court of Criminal Appeals or the

United States Supreme Court issues the mandate in a case in which

the decision is retroactively applicable to cases on collateral

review. In this event, if the applicant does not have an

application for post-conviction relief pending and the statute of

limitations has expired, only the claims based on the new decision

may be raised, or if a post-conviction relief is pending or the

statute of limitations has not expired, the claims based on the

Reg. No. 631 Page 2



decision may be added to the application within one

(1) year of the

decision allowing collateral review;

or

4.

The date on which the factual predicate of the claim or

claims could have been discovered through the exercise of due

diligence.

C.

The statutes of limitation provided in Subsection B of this

section are

jurisdictional and not subject to equitable tolling.

The failure

to timely file a post-conviction application constitutes

a waiver of

the right to post-conviction relief. Provided, if the

application

is based on an event listed in subsection B of this

section and

the event occurred before the effective date of this

act,

the applicant shall have one

(1)

vear from the effective date

of this act to file the application.

D.

The only issues that may be raised in an application for

post-conviction relief are those that:

1.

Could not have been raised on direct appeal;

and

2.

Support a conclusion either that the outcome of the trial

would have been different or that the defendant is not guilty.

SECTION 2.

AMENDATORY 22 0.S. 1991, Section 1086, 1is

amended to read as follows:

Section 1086.
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A. A claim presented in a second or successive post-conviction

application brought pursuant

to this act that was presented in a

prior application on direct appeal shall be dismissed.
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B. A claim presented in a second or successive application that

was not presented in a prior application on direct appeal shall be

dismissed unless:

1. The applicant shows that the claim relies on a new rule of

law specifically made retroactive to cases on collateral review by

the Court of Criminal Appeals or the United States Supreme Court; or

2. The factual predicate for the claim could not have been

discovered previously through the exercise of due diligence and the

facts underlying the claim, if proven, in light of the evidence as a

whole, would be sufficient to establish by clear and convincing

evidence that no reasonable fact finder would have found the

applicant gquilty.

C. A second or successive application shall be filed within one

(1) year from either the date the mandate was issued for the new

decision set forth in subparagraph 1 of subsection B of this section

or the date of discovery of the factual predicate set forth in

subparagraph 2 of subsection B of this section.

SECTION 3. It being immediately necessary for the preservation
of the public peace, health and safety, an emergency is hereby
declared to exist, by reason whereof this act shall take effect and

be in full force from and after its passage and approval.
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