STATE OF OKLAHOMA

2nd Session of the 47th Legislature

(2000)

Robinson of the Senate

SENATE BILL 1453 By:
and

Braddock of the House

AS INTRODUCED

An Act relating to liens;
Section 200b,
0.S.L. 1990,

amending 56 0.S. 1991,

as amended by Section 3, Chapter 221,
and as renumbered by Section 6, Chapter
221, 0.S5.L. 1996 (63 0.S. Supp. 1999, Section
5051.3), which relates to recovery of medical
expenses by the Oklahoma Health Care Authority;
defining and modifying terms; modifying authority and
procedure for filing and enforcing lien against real
property of recipient of certain medical services;
modifying prerequisites for filing lien; providing
for waiver of certain claim based upon undue
hardship; providing for appeal upon denial of waiver;
requiring review of waiver; modifying prerequisites
for enforcement of lien against real property;
prohibiting execution of lien against real property
when specified persons are residing upon the real
property; requiring dissolution of lien under certain
circumstances; providing for transfer of real
property to the Oklahoma Health Care Authority;
authorizing promulgation of rules for disposition of
real property; requiring deposit of certain monies in
specified fund; requiring notice to Authority upon
death of recipient; authorizing Authority to act as
personal administrator of estate of recipient under
certain circumstances; prohibiting application of
statute of limitation to certain claims by Authority;
providing for claim upon death of surviving spouse;
and providing an effective date.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 56 0.5. 1991, Section 200b, as
amended by Section 3, Chapter 221, 0.S.L. 1996, and as renumbered by
Section 6, Chapter 221, 0.S.L. 1996 (63 0.S. Supp. 1999, Section
5051.3), 1is amended to read as follows:

Section 5051.3 A. Pursuvont—to—the provisitons—eofthis seetiony
the—Oktahoma—HeatthCare—Avthorityisauvthorized+tofileand—-enfore
a—trer—against—the homesteadof o recipient—for payments—of mediecalt
Reqg. No. 2783 Page 1



1

3 o
A=
A=

et

S

n
Tt
nt M A
cCtc—Cc O tCa=T
Nt~
naat~A
Mo oo T
oot
3 T A S S & o

A=

+
oomn

+
2N

m
\_/Ulll.r/
£

i

o
aho 11
[ 335 e mpm m

WIT

n
oo Ty &~

nt
7t
nakh 1z
.
=
=]

T+
1+ sz 11
oot
o
TS
FNEZSEEZN
& o
hom

o
+

mair o g oy
ITO DO ity

+ 1
ooy
ot

TTIT
T CIIro T T Tyy

Nir+ T

1+
i
T
-
o

TIT

1+ <z
Ty
Tt

i
£+

g g g
ToT
Tt
T

2
o1 g

a _hom

Tt
hom
T

N1z o ey

Ayt
TT I b&)J_J.lj

oottt
bhom
ToMe
CTt

FERTEVNUN
S

o

+h

CTTIT
nizr o ey
T oIty

.
-
-
T

iz
o
Tt
A
T

mad
Hoer
N
=
daot
&=

ni

A=
By7
haraed
hargea—ana
nt o~

3

o

oo Lo Ccor
=}

K

oo o oo
+
TIrpocrotte
o 3 A tg
O-C L Itt
A1 o~
(= g=m
+
TIrpocrotitc

I3
+
I N

nalbl sz
oo =Ty

oaan A+ Wl

ni

(

-

ot
Sy zacas

sz

3

o
T Cy

Ntk
AgEr

+ 1
TTIT

n

N

4
i g 1 o s @7 g e g

rma

dat

Ml o g Ay
+xz

TOLr O ity
TTC

=
r

1
T
ah =11
[SF 3o g mgmm
cC
TP
IEEA
At
T

T
TIiro oo

T
o1 o
e

T

ot
ro ]
o=
. sz
Ty
N
ot o
LV S AVAVAE oV~ B
ettt
+ 1
e
Sm
1T
+ 1
cC—ro ot Ty
+1h
Tt

o

a b

A=
oo L ocalrcT para oy

VNEEE N
e
o

=
fod

+

ni

7t

2 A
OO T
crictrc
PN

I
=

oMt —=
+h
trt
+h
tTt
+ 1
THPot=T
o+
ST
an A +ho+
oo
Ao+
\=acs

TIT

ad hom
o=
EEEAT 2N
nakblxz
Hao=—Y
hom
O
T

ot N

A = my p A wp w 5
CTITT C e

-
& ey

IT

A3
o

ThO

TZs
1=
el

PENE SRR O PN TN
¥

TT

=
FEREVN
YT
hom
N
IO T T
=
£+
T
£
A =
Freom +1
+

o

—
1
+ 7
T+t

3

N

o
A= ==
Tt~
W R I o W]

T

nilxrao 1 n oy

T Do LTIty
| i e ey

g
oan
IS=xrys
+1 2
it
HThHT

£ ocomearno oA
T

OO TIino T

O
CTTT

n i+

T
o

N

THItt

T

TT
.
T
T -TOoOCT—OT
1
g s
no

2

a0

haoraad
+

<
SESEs

d heoem
A

CTIT

o

3o
Iz oo

1o
&
Vo T OO

=
T oCTITIIaorgo T o
nt o
o
O
TT

2
.
o
| v g e
N

n
TTroTTCT
LA = == == S
i
&+
+
PrTococT

73

it
re3r+EIFecatd
=t

ot e

B
0

Y
3Z
I

n

o
A=
ISA= 1]
n

Bl o

Tt
+h

Fr
+ 4+

A "I "L T
N
N

IR L]

TToon
PO TT
WAWATE S SN )
T
+h o+ +h
Cricrc
aho 11
[ 3 L& e g

7

ot +

Tttt
7

T Cy
n
= e o

r
+h

+
o TrCcy

v
Pk e |

a
=

Sz

haoread

ERaC F=pCASAS ST T3~
—~

E=

T
|

I o

nraolrlant +

&
o

B

Nirt+th
Yottt

\> ==y
oSttt
Tt

o £+

ot

Q
g

o

bhom

TT

Nnilxr o 3o o
T oIty

=

o

ni
T

Ny
TIrpoc T

v oA o o+ A A

ot £
e S EESE= o

-

oame

b
k>

Nt e
TIre

T C7

T
Stz
oY

1+ <z
+1h
trt

v
RS TR 2N

n o anA £~
T a0t
Tttt T+
Nk Tn
cre—y g Tt Ty
n
crrc———CcH— S
ot~ A
St ot

A= =
[ -
+h
W I CTTT
ot 3
LT
m
O

L

1T
FSSEFSETHE
PR
(el
-
+h

£h

o

EATES
K]

.F

o
Vel el
i A B Vs
T Ity
T
3

A3
nlanat

1o
X P Troriiao c Ottt

h

TT

1
1

o

K

T oIrT [~

TS
rah

£

£
ER
meds
a_+
Ay Ay
t/LAJ_ [SS LW i &> g i gy wy
G o
L& y
el
W

N 1ary oAt

A
m

O LTI A=
ISEED NP |

A T

]

[ N N W e w

P

"t o

oR—EH

THoT T
o

=

K

o
TIT

=

133554
oo COIrrcor It

<
+1h
(S22
+~
¥
Nt
21l
hasr
ot

T
TP TITCT

1
1

| 3 3 ) e e

1

N

roao 1+
oo+t
PN
a1
ST
PR
W=

o it
=4
£t
P
FHRG
o

o
T

1

m
g +h

TTOTTT
3
TT
TIT
TToTTCT

2
Isd===a=s

n

(S22

C

nailxr o g ooy
ITO O Ity

TEItt
LR RN R
oI c

TIre

'Ff ot +h

=

a3 m
It

—~

ot

=Y

+h

n
TIT CIT

noy

o

o

S Sy Fhaor
(SpEa

ni
T

-

-

+h

T
£
A= cIT

3

(S aw ary
o a-ra
oo oot

a ]
ST

TTT

==

(S A= ==2aC)
n +1
c— O T Tt

N

o
o TP T

+ 1
CTt

a sz
oY

o 0 o
oYL

(S22 a2 5
N

[SF & 3 & n npn mp v

ol o~ 11

o

n
TOTxT

1o

oA

o]

Nt
T

-

-

q

p
T

+haot +hA~
it

' + Solenorgl Ao e
7t W

O g A

nit
TTrC

SR
S
1o +h
MLJULL CIT
Page 2

oo
TTIT

T v O

NP S TN N
otz

g
|=y ¥ 1o e,
1

£t

- o
i1
LA S - -

heohol £+
P 3 & e

TTIT
=

A+
oTer

nt+ o
T —o

TT

B =

£~
PRI

TTIT

+h
CTT
+1h
CTt
Tt

SO TS

ot an Ao

o Ttotts
o=

= o

oo Lo Ccoit

=¥ raw
Qoo o

"y
11na

(=

+ 1
CTt

3 e
ni
mods oo
TTT AL OTT
ctrand
[ & aw 5
No. 2783

Py

£

Req.

CTIT



ot 1o

£ +h o o

n

]

ol
S-S

A it 4+

£ 7
£

n

TT

T

T

PO ooaorrc

p e

=

TT

o

)
Yoot

(1

n
o

Batd - boolnnd e

TS £ Soododt or
A = oo IO CTOATT

S
|Zrinvavs e

N

ol o1 1

A

PO oT T Irg

It

g

[ 3 3 & = nps ey s wr

N1t o ey WA

=~
T

Nt Koo
T

P N

v +h
¥

o £+
(S5

Tt

TT

ITOLD oLty

g3y

T

o

TTIC

TIToTrC T

TICHS

|

o=

T

|

b

Wl I i ]
Tro o Lo CCrit

£ o ~ o]
==

nt

zad 1 aszm
H

.
-

and oo
oo

—~
=}

Aarrad e oA

©
=

oo TT T

T

T PTry It

TTITrS

Tt

TT

ITO O Ity

n A A Sty
oo o

+ 1 £ 73 e + 1
1T I

m

S

ritsz it ] 4+l
>y LI

ITocrrorTTrCcy

EEESNN

+h

CTIT

Ty

-

pm e

o

L% 3 5 o e g iy

n

Pt B e |

+h
TIT

PN S S

Thowo Lo C oLt

moadl o]
\> =

for +h
TTT Tt

.
T

o F
L& np

.
T

PR AN~ SN R B 2 2

oI T

S m
TCItT

T

TP+

T

C

CIT

I

+

n n +h Mmoot A A
Otr——Ctt THomte-oT

K

[ = = = v 3

£ 7

n ot
TTOoOT

ratsz oo
T ey ot =Ty

Nir+tn

Th

TITIC

[ = S g

e e e

[F ¥ e g mpm

N1k 1 +h
CTTIT

ot 2

£ +haa

]
A3

ol o
S-S

P I | Nt o voa o
CTrPTrCTrT

+
=

WItT T

CIT Lo oo T T OTT

=

T

TT

T

o

PO ooOoitc

roc 2 A
¥

1 arafial

TCTrwW O

o+
CTIt

cfand s
stead

T

O L O

0

Tt

T

P I | n

+r
=

+h

TIT

o

17

fak )

Q117337 Y
SOV TV Ity

A == ey

o

AT A- I

TT

E3CA2N

WIT

At bz K a x ma g o

P I

akh1 1A Al oA 4+ +h
¥ trt

7\

X

=

o - T

Ty oL

T

TP+

1=

A= s

=

T

s

FEAES

ntsz (DNY <7
Ty

TaL

o

T

o

T

w

RN 2 B o e B W
T

nt sy W1 a
T+

o

lated + +h
LA

.
=

aha 1 A

Sl 1+

n

IXIT

Eaas am e mp my e A

oy ~oToOTT™

T+

TIT

T

> s

T

(T aw p v g ny oy

1tz
v

VEEE SN
e

dofiand by +1
A J\/_Y oll

Wl

T oA~ o A

s

o
=}

N

wh

WIT

S S ) & N WP W) W S © W R W 1 s s s i

T[T

T

it

n

—~
LT

o

—~
TICh O

Nt oh
T

- e oot
CIT Jhbv_L-tJ_L

o1 ot

+h

b
T oo TTt

WITO

o Lo Cco T OT

o

Vel

=

h

+h

CIT

3

o

rooca Ao

LR XVl
wWThS

an A ok

T

hom

+h

CIT

roo b 1
=

R
TITCT

F3as Tho

=A== 2T

AR T34

o1

[ e s i

Pt e | nt oo o
T T

E

Aot
T AT T

nracads e~
A S ==y as)

1z

ER s
L ITTITT

o

SZ

(1

WTo

T

TIT

STrocT Ty MPT

(& =y

7

o

17

Nt 7 o
oo ooo

o

+
=

a1 dad +h
[Sp=maay

+r
=

anA oo
[Sx e

+h Nitraarne~ o~

CIT

Sdmi a4+

Tt T T

OTT

TIT

TICTOO

T

TT

ToO oIty

Fho+ + 2o
Cricrtc

fal I W

==y yy

baoaol o

T It

oo o

In this act

“Discharged from the medical institution to return home”

means the recipient has left the medical institution and has resided

in the home on which the lien has been placed for a period of at

months without being re-admitted as an inpatient to a

(6)

least six

Hospitalization of the recipient

facility providing nursing care.

which does not include convalescent

for less than a two-week period,

.
14

shall not be included in the six-month period

care,

“Estate” means any real or personal property including any

2.

assets in which a deceased person had any legal title or interest at

“Estate” shall include assets conveyed to a

the time of death.

or assign of the deceased through joint tenancy,

heir,

survivor,

the

living trust,

life estate,

survivorship,

tenancy in common,
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balance of pre-paid burial trust funds after burial expenses have

been paid, and monies remaining in personal accounts and personal

needs accounts established and held by nursing homes;

3. “Home and community-based waiver services” means Medicaid

services provided in the community to a Medicaid recipient under the

provisions of subsections (b) and (c) of 42 U.S.C. Section 1396n;

4. “Nursing home” means any home contracted with the Medicaid

Program that meets the requirements of subsection (a) of 42 U.S.C.

Section 1396r. A “nursing home” shall include an Intermediate Care

Facility for the Mentally Retarded as defined by subsection (d) of

42 U.S.C. Section 1396d;

5. “Recovery” means repayment to the Medicaid program for

services provided to a recipient. This repayment may come from the

execution of liens, estates, third-party contributions, or any other

source on funds allowed by law;

6. “Sibling” means a whole, half, or adopted brother or sister

of the recipient who was residing in the recipient’s home for a

period of at least one year immediately before the date of the

recipient's admission to the medical institution; and

7. “Undue hardship” means hardship by the recipient that

justifies a decision by the Oklahoma Health Care Authority to forego

its right to enforce a lien created due to Medicaid expenditures.

If enforcement of a lien would result in the Oklahoma Health Care

Authority expending more money in entitlement programs than it

realized through execution on the lien, then those residing or

supported by the real property may request a hearing to determine

hardship status. Undue hardship does not include action taken by

the decedent that divests or diverts assets in order to avoid estate

recovery. Any waiver of a claim must benefit the person claiming

undue hardship.

B. 1. For a person who receives Medicaid assistance in a

nursing home and has no intention of returning home, the Authority

Reqg. No. 2783 Page 4



may file a lien against any real property in which the person holds

an interest. The amount of the lien or claim shall be for all sums

expended on behalf of the recipient starting from the date the

person qualified for Title XIX assistance in a nursing home or

Intermediate Care Facility for the Mentally Retarded.

2. For a person who has received Medicaid assistance and is

fifty-five (55) years of age or older, the Authority may file a lien

or claim for any Medicaid services rendered.

3. For a person who receives home and community-based waiver

services, the Authority may file a lien or a claim on the person’s

estate for all sums expended on behalf of the person beginning on

the date the person qualified for Title XIX assistance for home and

community based waiver services.

C. 1. A lien against any real property of a recipient shall be

filed pursuant to subsection E of this section if:

a. the recipient is an inpatient in a nursing facility,

intermediate care facility for the mentally retarded,

home and community-based waiver services for the

Advantage program, or other medical institution, and

>

the Authority determines, after notice and opportunity

for a hearing, that the recipient cannot be expected

to be discharged from the medical institution and to

return home or to be discharged from any home and

community-based waiver services.

2. If no real property is owned by the recipient, the Authority

may file a creditor’s claim after the death of the recipient.

D. Any person entitled to notice pursuant to subsection E of

this section may apply for a waiver of the claim based upon undue

hardship. Any claim pursuant to this section may be fully or

partially waived by the Authority because of undue hardship. An

appreal may be filed and heard when an application for a waiver of a

claim based upon undue hardship is denied in whole or in part. If

Reqg. No. 2783 Page 5



granted, the waiver shall be evaluated at each medical eligibility

review.

E. ©No lien for payment of medical assistance pursuant to this
section shall be effective unless:

1. The Authority has provided notice to the recipient of the

intent to file a lien against the hemestead real property of the

recipient and of the opportunity for a hearing on the matter; and
2. After the notice specified in paragraph 1 of this subsection
has been given, a lien 1is filed fex of record against the legal

description of the hoemestead real property in the office of the

county clerk of the county in which the homestead real property of

the recipient is located. The lien shall contain the following

information:

a. the name and address of the place of residence of the
recipient,

b. the amount of the assistance paid at the time of the
filing of the lien anrd—the aomount—which is expected—+o
&GGH—H{-H—]_—&—'E@—@-H—&—H-}@-H—'E}%;:Y baSﬂ:l sI

c. the date the recipient began receiving compensated
inpatient care at a nursing home er—wrursinghemes,

d. the legal description of the real property against
which the lien will be recorded, and

e. swek other information as the Authority requires.

11
| gy

I 1 N £ l1+en haa F1lad ISEE RSN .
. . T TS o SHaHtTE—t

qr

4 i
- L= N

n
TT

H

T

ef—+this——seetion—the The Authority may enforce a lien eaty:

a. upon the transfer of the recipient’s real property,
b. in the case of a judgment for fraud,
C. at any time after the recipient enters the nursing

home or intermediate care facility with no intent to

return home,

a= d. after the death of the surviving spouse of the

recipient;
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until the lien 1is satisfied,

e.

o

wrtidt when the value of the homestead is consumed by

f.

at which time the Authority may force the

the lien,

sale of the homestead real property to satisfy the

or

lien,

e+ g. after until transfer of title of the real property by

inheritance, or will.

sale, succession,

conveyance,

No lien may be foreclosed on the real property of any person

2.

receiving medical assistance in a nursing home if any of the

following are residing in the recipient’s home on the real property

the spouse of the recipient,

a minor child of the recipient who is under twenty-one

years of age,

(21)

a child of the recipient who is blind or permanently

as defined by the Authority,

and totally disabled,

a child of the recipient for a period of at least two

vears immediately preceding the date of the

(2)

and

recipient’s admission to the medical institution,
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who establishes to the satisfaction of the Authority

that he or she provided care to the recipient which

permitted the recipient to reside at home on the real

estate rather than in an institution, or

e. a sibling of the recipient who is lawfully residing in

the recipient’s home on the real estate.
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4— The lien created by this section shall be treated as a
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The recipient, the heirs, personal representative, or
assigns of the recipient may discharge said the lien at any time by

paying the amount of the lien to the Authority.
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homestead—of—+thereeipient A lien placed upon real property pursuant

to the provisions of subsection B of this section shall be released

after the recipient has been discharged from the medical institution

and has returned home for a period of at least six (6) months.

I. The payment of medical assistance on behalf of the recipient

by the Authority and the signing of the notice pursuvant—t

11l ot 1 n B
TIOoO T OO

f +this—seetion of an intent not to return home shall

&

constitute a waiver of the homestead rights of the recipient for the
purposes of this section and Section 3 of Article XII of the

Oklahoma Constitution.
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J. 1. Pursuant to the provisions of this subsection, if the

homestead real property is sold to emferee satisfy the lien

authorized pursuant to the provisions of this section, an amount up
to Six Thousand Dollars ($6,000.00) from the proceeds of the sale of

the khemesteasd real property, less the value of any prepaid burial or

insurance policies or designated accounts for funeral expenses
already owned by the recipient, shall be set aside in an irrevocable
trust fund to be used for the funeral expenses of the recipient.

2. Payment of the funeral expenses from the proceeds of the

sale of the hemestead real property shall be made as follows:

a. If the proceeds exceed the amount of the lien, the
payment of funeral expenses shall be first satisfied
from any amount in excess of the lien amount. After
the excess 1s exhausted, the remainder of funeral
expenses shall be satisfied from the lien amount prior
to payment of any reimbursement to the Authority.

b. If the proceeds from the sale of the heomestead real
property do not exceed the amount of the lien, the
payment of funeral expenses shall be satisfied from
the lien amount prior to payment of any reimbursement

to the Authority.
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the Authority is not given notice of a recipient’s real property by

mistake, fraud, deceit, or otherwise, the Authority’s failure to

file a lien does not affect the validity of a later claim by the

Authority against the estate.
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L. At any time, a recipient in a nursing home or other medical

facility may transfer, by gquitclaim deed, the title of any real

property to the Authority.

M. The Authority may promulgate rules for the disposition of

real property. All funds from the disposal of the real property

shall be deposited in the revolving fund created by Section 5016 of

this title and disbursed according to state and federal law.

N. Within ninety (90) days of the death of a person who

received or may have received benefits or of the surviving or

predeceased spouse of a person who received or may have received

benefits, the attorney for the estate, if any, a beneficiary, a

personal representative, public administrator, or a person in

possession of real property of the decedent shall give notice to the

Authority of the death of the recipient. The notice shall include a

copy of the death certificate.

O. Within ninety (90) days of the death of a recipient, the

Authority may act as the personal administrator of the estate of a

deceased recipient who dies with no living relatives or relatives

who are unwilling to serve as personal representative or

administrator of the estate. The Authority shall represent this

state in all court cases relating to estate claims. The Authority

may file petitions with the court for consideration of the

Authority’s claim when the personal representative or administrator

of an estate has disallowed a claim.

P. After the death of a recipient, a claim of the Authority

shall be considered an expense of the last illness of the decedent

for the purposes of Section 591 of Title 58 of the Oklahoma

Statutes. ©No statute of limitation shall limit the Authority’s

ability to recover the reimbursement cost of any medical assistance

provided to the recipient. Notice of a claim of the Authority shall

be given to all heirs and devisees of the recipient whose identity

may be ascertained with reasonable diligence.
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Q. Upon the death of a surviving spouse, the Authority shall

make a claim against the estate of the surviving spouse, or against

any recipient of property from the surviving spouse obtained by

distribution or survival, for either the amount paid for medical

assistance given to the recipient or the value of any of the

recipient’s property received by the surviving spouse through

distribution or survival, whichever is less. No statute of

limitation shall limit the Authority’s ability to recover the

reimbursement cost of any medical assistance provided to the

recipient.

R. If any provision of this section shall be in conflict with
any applicable federal statutes and regulations, the federal
statutes and regulations shall prevail and be controlling until such
time as the federal statutes and regulations shall be revised to
conform to this section.

SECTION 2. This act shall become effective November 1, 2000.
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