ENGROSSED HOUSE
BILL NO. 1999 By: Stanley of the House

and

Cain of the Senate

An Act relating to public health and safety; amending
43A 0.S. 1991, Section 10-105, as last amended by
Section 1, Chapter 78, O0.S.L. 1999 (43A 0.S. Supp.
1999, Section 10-105), which relates to the
Protective Services for Vulnerable Adults Act;
requiring referrals of complaints regarding certain
facilities to the State Department of Health for
investigation; providing for transmission of certain
reports; amending 63 0.S. 1991, Sections 1-822, 1-
823, 1-824, 1-826, 1-829, 1-830 and 1-831, which
relate to the Residential Care Act; clarifying that
issuance of a license should not constitute a waiver
of enforcement actions; updating language; removing
probationary licenses; deleting certain procedures
relating thereto; providing for initial licenses;
providing for issuance; requiring certain
inspections; providing procedures; authorizing
certain extensions; deleting certain powers and
duties; removing certain requirements for inspections
by the State Department of Health; authorizing
certain inspections; making inspections unannounced;
providing penalty for refusal to submit to
inspection; authorizing certain visits; providing for
citizen observers; removing requirement for citizen
observers; making certain actions unlawful; providing
penalty; modifying notice and hearing provisions;
amending 63 0.S. 1991, Sections 1-1904, 1-1905, as
last amended by Section 9, Chapter 230, 0.S.L. 1995,
1-1912, as amended by Section 12, Chapter 230, 0.S.L.
1995, Section 15, Chapter 230, 0.S.L. 1995 and 1-
1923, as last amended by Section 1, Chapter 42,
0.S.L. 1998 (63 0.S. Supp. 1999, Sections 1-1905, 1-
1912, 1-1914.2 and 1-1923), which relate to the
Nursing Home Care Act and the Long-Term Care Facility
Advisory Board; updating language; requiring form;
modifying contents; requiring additional information;
modifying and adding certain determinations;
authorizing denials of certain licenses; requiring
certain considerations; prohibiting issuance of
effective dates of certain initial licenses or
renewals prior to certain applications; providing for
emergencies actions; defining term; providing
process, hearing and notice; providing for certain
releases; adding to Board membership and terms;
adding to duties; repealing Section 7, Chapter 223,
0.S.L. 1997 (63 0.S. Supp. 1999, Section 1-890.7),
which relates to hearings and new applications by the
Continuum of Care and Assisted Living Standards
Council; and providing an effective date.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:



SECTION 1. AMENDATORY 43A 0.S. 1991, Section 10-105, as
last amended by Section 1, Chapter 78, 0.S.L. 1999 (43A 0.S. Supp.
1999, Section 10-105), is amended to read as follows:

Section 10-105. A. Upon receiving a report of alleged abuse,
neglect, or exploitation of a vulnerable adult pursuant to the
provisions of the Protective Services for Vulnerable Adults Act, the
Department of Human Services shall make a prompt and thorough
investigation.

B. The investigation by the Department shall include:

1. Notification of local law enforcement agency;

2. Every reasonable effort to locate and notify the caretaker,
legal guardian and next of kin of the vulnerable adult who may be in

need of protective services pursuant to Section 2—ef+thisaset 10-

105.1 of this title;

3. Diagnostic evaluation to determine whether the person needs
protective services;

4. Any photographs necessary to document injuries or conditions
which have resulted or may result in an injury or serious harm to
the person;

5. A statement of the least restrictive services needed;

6. Whether services are available from the Department or in the
community and how the services can be provided;

7. Whether the person would be capable of obtaining services

for self himself or herself and could bear the cost or would be

eligible for services from the Department;

8. Whether a caretaker or legal guardian would be willing to
provide services or would agree to their provision;

9. Whether the person desires the services;

10. A statement of any follow-up investigation or monitoring of
the services that may be needed; and

11. Other relevant information.
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C. The Department's investigation shall include a visit to the
home or other place of residence of the person who is the subject of
the report, a private interview with such person, and consultation
with persons who have knowledge of the circumstances. If, in the
course of an investigation of this nature, the Department is denied
entrance to the home or other place of residence of a person
believed to be a vulnerable adult in need of protective services, or
is denied a private interview, or documentation, or access to
records, or other information relating to such person as provided by
paragraph 10 of subsection B of this section, the Department may
petition the court for an order allowing entry or access. The
petition shall state the name and address of the person who is the
subject of the report and shall allege specific facts sufficient to
show that the circumstances of the person are in need of
investigation. If it is necessary to forcibly enter the premises,
the representative of the Department shall make the entry
accompanied by a peace officer. The Department shall make all
reasonable attempts to interview the caretaker or other persons
alleged to be involved in the abuse, neglect or exploitation in
order to enhance service provision and to prevent additional
incidents of abuse, neglect or exploitation.

D. When a report is received pertaining to a vulnerable adult
who has a legal guardian, a copy of the report of the Department
shall be filed with the court to which the guardian is accountable.

E. 1. 1In the case of a report pertaining to a vulnerable adult
who 1is a resident of a nursing facility e¥, residential care home,

assisted living center or continuum of care facility, the Department

shall immediately notify the State Department of Health of such
report in writing, and shall forward to the State Department of
Health a copy of the Department's final investigative report.
Nothing herein shall prevent the State Department of Health from

conducting any type of investigation or taking any appropriate
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action pursuant to the provisions of the Nursing Home Care Act and
the Residential Care Act.

2. When a report is received pertaining to a vulnerable adult
residing in a facility other than a home, where persons are employed
to provide care and those employees have been named as persons
responsible for the abuse, neglect or exploitation, the Department
shall forward its findings to the owner or operator of the facility
to prevent further incidents.

SECTION 2. AMENDATORY 63 0.5. 1991, Section 1-822, is
amended to read as follows:

Section 1-822. A. An application for a license, or renewal
thereof, to establish or operate a residential care home shall be
accompanied by a fee of Fifty Dollars ($50.00). Seid The fee shall
not be refunded. Except as provided for in Section 1-824 of this
title, a license shall expire twenty-four (24) months from the date
of issuance, unless sooner revoked, and may be renewed biannually by
the Department pursuant to the provisions of the Residential Care
Act. All licenses shall be on a form prescribed by the
Commissioner, and shall include but not be limited to the maximum
bed capacity for which the license is granted, the date the license
was 1issued, and the expiration date of the license. The provisions
of the license shall require that the license shall:

1. Not be transferable or assignable except as authorized by
the provisions of the Residential Care Act; and

2. Be posted in a conspicuous place on the licensed premises;
and

3. Be issued only for the premises named in the application,

ard may be renewed for twenty-four-month periods upon application+

inspeetiony and payment of the license fee, as required by the
provisions of the Residential Care Act.
B. An application shall be under oath and shall contain the

following information:
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1. The name and address of the owner of the home. If the owner
is a firm or partnership, the name and address of each member
thereof shall be included in the application. If the owner is a
corporation, the name and address of the corporation and the name
and address of each officer and registered agent of the corporation
shall be included in the application; and

2. The name and address of the applicant if the applicant is
not the owner and is acting as agent for the owner; and

3. The name and location of the home for which a license is
sought; and

4. The name of the administrator of the home; and

5. The number and type of residents for whom services are to be
provided; and

6. The staffing pattern for providing resident care. In the
case of an application for an initial license, the staffing pattern
shown may be the projected staffing pattern.

C. Each initial application shall be accompanied by a statement
from the unit of local government having zoning Jjurisdiction over
the location of the home stating that the location is not in
violation of a zoning ordinance.

D. 1. An applicant shall be twenty-one (21) years of age or
older and of reputable and responsible character. In addition, the
applicant shall have appropriate business or professional
experience.

2. No person who has been convicted of a felony in connection
with the management or operation of a home, or facility as defined

in Section 1-1902 of Fitle 63—eof +the Oklahoma—S+tatutes this title or

in the care and treatment of the residents of a home, or facility as

defined in Section 1-1902 of Title 63 of the Oklahoma Statutes this

title shall be eligible to be licensed. If the applicant is a firm,
partnership, or corporation, the applicant shall not be eligible to

be licensed if any member of the firm or partnership or any officer
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or major stockholder of the corporation has been convicted of a

felony in connection with the operation or management of a home, or

facility as defined in Section 1-1902 of Fitle 63 of +the Oklaohoma

Statutes this title or the care and treatment of the residents of a

home, or facility as defined in Section 1-1902 of Fitde63—of+th

Statutes this title.

E. 1. The application for a license or renewal of a license
shall be accompanied by a statement of ownership which shall include
the following:

a. the name, address, telephone number, occupation or
business activity, business address, and business
telephone number of the owner of the home and of every
person who owns the building in which the home is
located. TIf the owner is a partnership or
corporation, the name and address of each partner and
stockholder with an ownership interest of five percent
(5%) or more shall be included in the statements+, and

b. the name and address of any other home in which the
owner has a full or partial financial interest or, if
the owner is a partnership or corporation, any other
home in which the partnership or corporation has a
full or partial financial interest. The statement
shall indicate whether or not any other home wherein a
full or partial financial interest is held would, if
located in this state, be required to be licensed.

2. The applicant shall agree in writing, prior to the issuance
of a license, to notify the Department if there is any change in the
information required to be included in the statement of ownership
within six (6) months of such change. The information contained in
the statement of ownership shall be public information and shall be

available upon request from the Department.
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F. Upon application of a licensee, a license may be modified
in accordance with the provisions of the Residential Care Act. Such
application for modification of a license shall be accompanied by a
fee of Twenty Dollars ($20.00) and shall be submitted in such form
and manner as required by the Department.

G. Upon payment of the required application fees, the

Commissioner shall issue and renew licenses for the operation of

homes which were found to comply with the provisions of the

Residential Care Act and the stendards—and rules and—regultatieons of

the Board promulgated pursuant to the provisions of the Residential
Care Act.

H. A3L: Each residential care hemes home shall be required to
have or employ an administrator for the home.

I. The issuance or renewal of a license, after notice of a

violation has been sent, shall not constitute a waiver by the State

Department of Health of its power to rely on the violation as the

basis for subsequent license revocation or other enforcement action

under the Residential Care Act arising out of the notice of

violation.

SECTION 3. AMENDATORY 63 0.5. 1991, Section 1-823, 1is
amended to read as follows:

Section 1-823. Whenever ownership of a residential care home is
transferred from the person named in the application to another
person who does not have a current license for the home, the

transferee must obtain a—p¥rebatierary an initial license as provided

by the provisions of Section 1-824 of this title.

1. The transferee shall notify the Department of the transfer
and apply for a license no less than thirty (30) days prior to final
transfer.

2. The transferor shall notify the Department of the transfer
no less than thirty (30) days prior to final transfer and shall

remain responsible for the operation of the home until such time as

ENGR. H. B. NO. 1999 Page 7



d to the transferee. The

is issue

ial license i

t

batienary an ini

B
M=

—~
Tt

transferor shall remain liable for all penalties assessed which are

imposed for violations occurring prior to transfer of ownership.

1s

1-824,

. 1991, Section

.S

63 O

AMENDATORY

SECTION 4

amended to read as follows

13l sz
oY

3
=

Iz
7

EANE
&=

4
T

n
TT

T oot oo
It Ticho

B
PP

TTIT

TE£ +1
£

1-824.

Section

o
LTI

Aot o+
L& CIT

ot s
T C I ITT

DAVt I I n
HoT——=1—05P

fal
T

N

For any new home

iE +h
CIT

.
g e

o

n =
ToCt—O=T

J o
= = =

apprreation—3is—made or for any home which has undergone a transfer

the State Department of Health shall

of ownership or operation,

issue a—prebatienary only an initial license.

+h
CTT

n.o

rrosiio g

oot +1h

v A7 a
TR CTOT PO ooarrc

nd

fab ik Wak oy
DO COO

n R
AAYZ T A >F S

o T OO O

T

TTIT

T

T T TO—OoOT

AN N ot

a1 A+ o1
ST

D)

T

& e

p 8 R ey o ey

+h
CTIT

D A i RN
L N &> Sy U

Tt

I oo 11
T oo oo

Das

o

=

Ty

T

CTIT

o la £+

o

3

Sl 9~

+ +1

TTroT

wh ot h

WTIT

o~ riraa1n

o
TOOo

A A I = e e = o 2

T

(=3 o = e e 2

TIT

-

TTIT

T CCr It

+ 1

no

Nr otz oo
cC— POV TS TOTS

+h

A i o+

nco
\=F ¥ yw)

3o

g s

TITIC

o

T

OO oogolirc

T

oA
IST3S

Nt e

Oo v
A

o1 At o
ST

D)

T

T

5 g e o ey

+h

B P St LSNP
Jhb\-iu_LJ_ U T T T T ITOTT

wha ok

n.o

e
U T T T I OTTO

o

TITC

T

P TOoT

WITTCTTT

EE Nk kBt oWl
T o oo CTtiT

+h

hom

2

hom

TE€ +1

T

TIT

g3y

=

TTOTTT

TIT

=

THho

T

o & 3
Iy

£
+

rm +h
it

£

1
s s e e

a3l
(& =y

a1 1

nt

TT

NDoernaxritm

=3 =l 4= === e 3y =

TTIT

[ % 4 & e mppm my

T

POt

P S LSt A 1
CITT

o
=}

a4+ 2 PR 3 N AP SN PN NPV D N
oo Tt oo Tt

o

CTTOoOTT P T O O

o

WITTCTT

nt
TITCT

nt o

Qo ot o o

T

F3as O g e CTIT TTT ==

TT

TIT

TTCT O

[ep==nw 3

PToTT

+ o o f
ST

a + +h
TIt

Ll el akk]

n

Nnarsz 13~
—C

N

+h
CIt

TIT

TIor -y o oo oac T

oTr T

=t

+
TIT

<

P e
S+

W=l

A

roocyla

no

ot

P

3

AP
(S > A = my o m

T

SACESESA A~ s )

Tho

Ty

TT

I o

IS S PN
N N SN SN NS W WS S N R

o

n ah 11 I ol A~ sz ] S
cO— ity PTrott

ot a

o

nt

T T

NDoernaxritm

Tor It

n

NS ISR
C o LIMTIOT T T T I OTT

+

+h

r

(R30Y Aoszo e o
\E=ATS) T TOoT

I NE I e

W2+

STy o T o T

CIrr T Cy

LA "L =y

Tnarna~t+

TITO

comen ] 1sz

alho 11

ni

TT

Dornaxritm

+ 1

3 N sz
Tor Ly

BralhaE
probatr

CTT

T

THO T Yy

[ i § @ s gy

T

P It

TS

T

Page 8

H. B. NO. 1999

ENGR.



Nt o
TTTo0

o3 roam

Sl 2 ~ o]

+h
Tt

+ o

SE +h n
++

A
ooy

pay

AT

& 3 e -

1= 5 = o= ==

paay

T

CTTIT

Tt

+h

no

nroszl oo
POV o TUOTo

+1h
CTt

PP S S

o

o

3

pm e gy

-
T

R aNakk]
T oo o

a1 1

Wk ki

o

3

T

CTIT

o

P S oot c O

oo

7 [ i 4 & e g

THhoo LT

+h
CIt

n

3

n.o
o TOTT

o1 A
ST

o+ A nad
=3 7

T£
++

IS PSS o N B A TN Nt

OO

iD)

T

TIT

T

& g

p 5 A ey @ ey

it
Wttt

comel 3 an o

P o |

n
.

no¥riz

Bralotd

o ot

o oo corrcror

T TS TTIT

Ty

T T

T

at A Ao
S TcoroaEtS

itk +1
Wttt

A
oo

N~
YT

Cor

+h RPoa1darnt+ 121
CTT STt

£

no

IZz3 o

i

|y

L& o

P 3 3 e my o e

T o TOTTo

CTIT

+ 1
TIT

4

T TSR RPN
PHESHant

Doernartman +
=4 T

+h
CIT

atrabl oo iy

nt o
[N U O B N g S Sy o 5

roocylal rom
-

S A
o

T

T

Por It

SOy

T30

TTr

Az EE=

N

n
ST

a1 1

no

o

Decaidentd ol (O o 1 K
[ -

+h

no

Sz o

I

=

[=F T 1% T —

Tho T

TIT

o TTIT o rroTrrocrro

T oL OTTO

P

oo oz oA o
SoTEY

o

=
TOOo

Qo o n
=3

a1~
oot

1

-
|

Dornartrmant oho 11 +

anA + 1
o

T o

TT

CTOTT

| SR o R 1 @ e g

TT

E= A i =y 1ay

TIT

N ot

JaN
+x

Rocidarnt 2 o1
o

+h

PIrosilo g

+h

A i

2
pan

3
-

BN
R

Tr

oo

TTIT

o

A= = e =

TIT

A A E m et T

-

+h

CIT

N I =P

A
oo

Aty
ST

1+
L CITT 12

oF 2~ + 1 K
T cTt

i

P g gy & s

w

=Y

T

O

T

TTEoT

n
T

+h

£

a3 A+ o
ST

+
-

An initial license shall be valid for one

CTIT T

0

days unless sooner suspended or revoked. Prior

(180)

hundred eighty

the Department shall fully

to the termination of an initial license,

1f the home meets the

and completely inspect the home and,

shall issue a renewal license

applicable requirements for licensure,

If the Department finds that

pursuant to the Residential Care Act.

the home does not meet the requirements for licensure but has made

the initial

substantial progress toward meeting those requirements,

license may be extended once for a period not to exceed one hundred

days from the expiration date of the initial license.

(120)

twenty

is

Section 1-826,

1991,

AMENDATORY 63 O.S.

SECTION 5.

amended to read as follows

After notice and opportunity for hearing

Section 1-826.

the State

1+ 1
e+t

£ +1h o
+

Q230N

I A7 o0 Ay o £ A~ o
S+

+h

i3 raoillant

14

CTITT— o

oo TTT

VLo T OO

PE

1=

pToToSOTITc

Department of Health may

Deny a license to an applicant who does not meet the

1.

requirements for licensure pursuant to the provisions of the

SF¥

.
4

Residential Care Act

or revoke a license to a licensee

suspend,

Refuse to renew,

2.

or home which is not in compliance with the provisions of the

or regulations of

rules,

Residential Care Act or with the standards,

Page 9

H. B. NO. 1999

ENGR.



the Board promulgated pursuant to the provisions of the Residential
Care Act; e

3. Deny, refuse to renew, suspend, or revoke a license to an
applicant, licensee, or home which has a history of noncompliance or
incomplete or partial compliance with the provisions of the
Residential Care Act or the standards, rules, or regulations of the
Board issued pursuant to the provisions of the Residential Care Act
or other satisfactory evidence which demonstrates that the applicant
or licensee is unlikely to manage or operate a home or to provide
care or treatment to the residents of a home in a manner which
warrants public trust; e=¥

4. Deny, refuse to renew, suspend, or revoke a license to an
applicant or licensee who has insufficient financial or other
resources to the extent that the applicant or licensee is incapable
of assuring or providing adequate care or treatment to the residents
of the home; e=x

5. Deny, refuse to renew, suspend, or revoke a license to an
applicant or licensee who has been convicted of a misdemeanor or
felony in connection with the management or operation of a home, or
facility as defined in Section 1-1902 of Title 63 of the Oklahoma
Statutes or the care or treatment of a resident of the home, or
facility as defined in Section 1-1902 of Title 63 of the Oklahoma
Statutes; e

6. Deny, refuse to renew, suspend, or revoke a license if an
administrator or operator of a home has been convicted of a felony
in connection with the management or operation of a home, or
facility as defined in Section 1-1902 of Title 63 of the Oklahoma
Statutes or care or treatment of a resident of the home, or facility
as defined in Section 1-1902 of Title 63 of the Oklahoma Statutes;
o=

7. Deny, refuse to renew, suspend, or revoke a license to an

applicant or licensee who has permitted, aided, or abetted the
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commission of any illegal act in connection with the management or
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1. The State Department of Health shall, at least three times a

yvear and whenever it deems necessary, inspect, survey, and evaluate

every home to determine compliance with applicable licensure and

certification requirements and standards.

2. All inspections of homes shall be unannounced. The

Department may have as many unannounced inspections as it deems

necessary. The Department may periodically visit a home for the

purpose of consultation and may notify the home in advance of such a

visit. An inspection, survey, or evaluation, other than an

inspection of financial records or a consultation visit, shall be

conducted without prior notice to the home. Refusal to permit such

entry or inspection may constitute grounds for the denial,

nonrenewal, suspension or revocation of a license.

3. One person shall be invited from a statewide organization of

the elderly by the Department to act as a citizen observer in an

unannounced inspection. The individual may be a state or local

ombudsman as defined by the Aging Services Division of the

Department of Human Services, acting pursuant to the provisions of

the Older Americans Act of 1965, Public Law No. 89-73, 42 U.S.C.A.,

Section 3001 et seg., as amended. The citizen observer shall

receive expenses as provided for in the State Travel Reimbursement

Act.

4. An employee of a state or unit of a local government agency,

charged with inspecting, surveying, and evaluating homes, who aids,
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abets, assists, conceals, or conspires with a home administrator or

employee in violation of the provisions of the Residential Care Act

shall be guilty of a misdemeanor and shall be subject to dismissal

from employment.

C. The Department shall maintain a log, updated at least
monthly and available for public inspection, which shall at a
minimum detail:

1. The name of the home and date of inspection, investigation,
survey, or evaluation; and

2. Any deficiencies, lack of compliance, or violation noted at
the inspection, investigation, survey, or evaluation; and

3. The date a notice of violation, license denial, nonrenewal,
suspension, or revocation was issued or other enforcement action
occurred; and

4. The date a plan of correction was submitted and the date
said plan was approved; and

5. The date corrections were completed, as verified by an
inspection; and

6. If the inspection or investigation was made pursuant to the
receipt of a complaint, the date such complaint was received and the
date the complainant was notified of the results of the inspection
or investigation.

D. The Department shall require periodic reports and shall have
access to books, records and other documents maintained by the home
to the extent necessary to implement the provisions of the
Residential Care Act and the rules promulgated by the Board pursuant
to the provisions of the Residential Care Act.

E. The Department shall make at least one annual report on each
home in the state. The report shall include all conditions and
practices not in compliance with the Residential Care Act or the
standards, rules, and regulations promulgated pursuant to the

Residential Care Act within the last year and, if a violation is
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corrected, or is subject to an approved plan of correction. The
Department shall send a copy of the report to any person upon
receiving a written request. The Department may charge a reasonable
fee to cover the cost of copying and mailing the report.

F. A state or local ombudsman as that term is defined by the
Special Unit on Aging within the Department of Human Services
pursuant to the Older Americans' Act, 42 U.S.C.A., Section 3001 et
seq., as amended, or case manager employed by the Department of
Mental Health and Substance Abuse Services or one of its contract
agencies is authorized to accompany and shall be notified by the
Department of any inspection conducted of any home licensed pursuant
to the provisions of the Residential Care Act. Any state or local
ombudsman is authorized to enter any home licensed pursuant to the
provisions of the Residential Care Act, communicate privately and
without unreasonable restriction with any resident of a home who
consents to such communication, to seek consent to communicate
privately and without restriction with any resident of a home, and
to observe all areas of a home that directly pertain to the care of
a resident of a home.

G. Following any inspection by the Department, pursuant to the
provisions of this section, all reports relating to the inspection
shall be filed in the county office of the Department of Human
Services in which the home is located and with the Department of
Mental Health and Substance Abuse Services.

SECTION 7. AMENDATORY 63 0.5. 1991, Section 1-830, 1is
amended to read as follows:

Section 1-830. A. If upon inspection or investigation, or
whenever the Department determines that there are reasonable grounds
to believe that a home is in violation of the Residential Care Act
or of any standard, rule, or regulation promulgated pursuant to the
provisions of the Residential Care Act which would have a direct

impact upon one or more residents of the home or of any order of the
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Department, the Department shall give written notice to the alleged
violator specifying the cause of complaint. Such notice shall
require that the matters complained of be corrected immediately or
that the alleged violator appear before the Department at a time and
place specified in the notice and answer the charges. The notice
shall be delivered to the alleged violator in accordance with the
provisions of subsection E of this section.

B. The Department shall give the notice specified by the
provisions of subsection A of this section within £ea—36) thirty
(30) days of an inspection or investigation of the home if the
Department determines that the home +s may be in violation of the

Residential Care Act or the rules awre—regutatiens promulgated by the

as—of the Residential Care Act.
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with the provisions of subsection F of this section. On the basis
of the evidence produced at the hearing, the Department shall make
findings of fact and conclusions of law and enter an order thereon.
The Department shall give written notice of such order to the
alleged violator and to such other persons as shall have appeared at
the hearing and made written request for notice of the order. If
the hearing is held before any person other than the Department,
such person shall transmit the record of the hearing together with
recommendations for findings of fact and conclusions of law to the
Department which shall thereupon enter its order. The Department
may enter its order on the basis of such record or, before issuing
its order, require additional hearings or further evidence to be
presented. The order of the Department shall become final and
binding on all parties unless appealed to the district court as

provided in Sections 317 through 325 of Title 75 of the Oklahoma
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Statutes within thirty (30) days after notice has been sent to the
parties.

D. Whenever the Department finds that an emergency exists
requiring immediate action to protect the public health or welfare
of any resident of a home licensed pursuant to the provisions of the
Residential Care Act, the Department may without notice or hearing
issue an order stating the existence of such an emergency and
requiring that such action be taken as it deems necessary to meet
the emergency. Such order shall be effective immediately. Any
person to whom such an order is directed shall comply with said
order immediately but on application to the Department shall be
afforded a hearing within ten (10) days of receipt of said notice.
On the basis of such hearing, the Department shall continue such
order in effect, revoke it, or modify it. Any person aggrieved by
such order continued after the hearing provided for in this
subsection may appeal to the district court of the area affected
within thirty (30) days. Such appeal when docketed shall have
priority over all cases pending on said docket, except criminal
cases. For the purposes of this subsection, the term emergency
shall mean a life-threatening situation.

E. Except as otherwise expressly provided by law, any notice,
order, or other instrument issued by or pursuant to authority of the
Department may be served on any person affected thereby personally,
by publication, or by mailing a copy of the notice, order, or other
instrument by registered mail directed to the person affected at his
last-known post office address as shown by the files or records of
the Department. Proof of service shall be made as in the case of
service of a summons or by publication in a civil action or may be
made by the affidavit of the person who did the mailing. Such proof
of service shall be filed in the office of the Department.

Every certificate or affidavit of service made and filed as in

this section provided shall be prima facie evidence of the facts
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therein stated. A certified copy thereof shall have like force and

effect.
F. The hearings authorized by this section may be conducted by
the Department. The Department may designate hearing officers who

shall have the power and authority to conduct such hearings in the
name of the Department at any time and place. Such hearings shall
be conducted in conformity with and records made thereof as provided
by the provisions of Sections 309 through 326 of Title 75 of the
Oklahoma Statutes.

SECTION 8. AMENDATORY 63 0.5. 1991, Section 1-831, 1is
amended to read as follows:

Section 1-831. A. If the complaints specified in £he a notice
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to—the—hearing, the home may submit a report of
correction in place of a plan of correction as specified in
subsection B of this section. Such report shall be signed by the
administrator or operator under oath.

B. A home shall have ten (10) days after receipt of notice of a
violation in which to prepare and submit a plan of correction. The
plan shall include a fixed time period not in excess of thirty (30)
days within which violations are to be corrected. The Department
may extend this period up to thirty (30) days where correction
involves substantial capital improvement. If the Department rejects
a plan of correction, it shall send notice of the rejection and the
reason for the rejection within ten (10) days of receipt of the plan
of correction to the home. The home shall have ten (10) days after
receipt of the notice of rejection in which to submit a modified
plan. If the modified plan is not timely submitted, or if the
modified plan is rejected, the home shall follow an approved plan of
correction imposed by the Department which shall be submitted to the

home within thirty (30) days.
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C. Upon a licensee's petition, the Department shall determine
whether to grant a licensee's request for an extended correction
time. Such petition shall be served on the Department prior to
expiration of the correction time originally approved. The burden
of proof is on the petitioning licensee to show good cause for not
being able to comply with the original correction time approved. The
extended correction time may be granted for a period of time not to
exceed thirty (30) days.

D. If a home desires to contest any Department action pursuant
to this section, it shall send a written request for a hearing to
the Department within ten (10) days of receipt of notice of the
contested action and the Department shall commence the hearing
pursuant to Section 1-830 of this title. Whenever possible, all
action of the Department pursuant to the provisions of this section
arising out of a violation shall be determined at a single hearing.
Issues decided after a hearing may not be reheard at subsequent
hearings pursuant to the provisions of this section.

SECTION 9. AMENDATORY 63 0.S. 1991, Section 1-1904, is
amended to read as follows:

Section 1-1904. A. The Department shall establish a
comprehensive system of licensure and certification for facilities
in accordance with this act for the purposes of:

1. Protecting the health, welfare and safety of residents; and

2. Assuring the accountability for reimbursed care provided in
certified facilities participating in a federal or state health

program as provided by or through the Bepartment—eof Human Servieces

Oklahoma Health Care Authority.

B. The licensing and certification procedures and standards
provided in this act, or by rules and regulations of the Department,
shall be no less than provided in statute and rules currently

governing nursing hemes facilities.
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C. It shall be unlawful for any person to operate, manage or
open a facility as defined in this act unless such operation and

management shall have been approved and regularly licensed as

hereinafter provided.

D. Before an initial license shall be issued under this act to

operate and manage a facility £hefeolleowing shall be provided befor

aHR—apptieation—is—approved—and—atireense—issved, the applicant shall

provide the following:

1. An application shadtd—Pe on a form provided by the

Department, signed under ocath and shkadtlt—eentain containing, at a

minimum, the following information:

a. the name and address of the applicant, if an
individual, and that he is not less than twenty-one
(21) years of age, of reputable and responsible
character, and in sound physical and mental health;
and if a firm, partnership, or association, of every
member thereof; and in the case of a corporation, the
name and address thereof and of its officers and its
registered agent and like evidence for officers, as
submitted for an individual,

b. the name and location of the facility for which a
license is sought,

C. the name and address of the person or persons under
whose management or supervision the facility will be

conducted, and a copy of the written agreement between

the manager and the applicant,

d. the name and address of any other person holding an
interest of at least five percent (5%) in the
ownership, operation or management of the facility,

e. the number and type of residents for which
maintenance, personal care, specialized or nursing

facility services are to be provided, ard
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a projected staffing pattern for providing patient

f.

and

care,

a disclosure of all long-term care facilities operated

9.

months by the

(24)

within the preceding twenty-four

applicant or its principals in Oklahoma or in any

and

.
14

other state

statement from the unit of local government having zoning

jurisdiction over the facility's location stating that the location

-
4

of the facility is not in violation of a zoning ordinance
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the Department shall determine

Before issuing a license,

E.

that the applicant conforms to the following

The applicant is or employs a nursing home administrator

1.

.
4

licensed in Oklahoma
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2. The applicant has at least twenty-four (24) months

experience in the operation of a long-term care facility, or, if the

applicant has less than twenty-four (24) months experience in long-

term care facility operation, the applicant has provided a plan that

details how and by whom, experienced and competent leadership and

staffing shall be provided for the facility operations;

3. The applicant and its principals have not had, in ten

percent (10%) or more of their long-term care facility holdings in

the preceding twenty-four (24) months, a facility license or

certification revoked, rescinded, canceled, terminated,

involuntarily suspended, refused renewal, or relinqgquished

voluntarily in lieu of penalty;

4. The applicant and its principals have not had, in any of

their long-term care holdings, a facility’s license or certificate

revoked, rescinded, canceled, terminated, involuntarily suspended or

refused renewal, as a result of the applicant’s or principal’s

action or inaction;

5. The applicant and its principals have not had, as a result

of their action or inaction, administrative penalties above the

level of a deficiency on the last three consecutive standard surveys

at any long-term care facility operated by the applicant;

6. The applicant and its principals, in all current and prior

ownership, operation and management of long-term care facilities,

have complied with all lawful orders of suspension, receivership,

temporary management, or administrative penalty issued by the

Department or by other authorities with similar responsibilities in

other states or by the federal Health Care Financing Administration;

and

7. The applicant and its principals have financial resources

adequate to establish or acquire the facility, to maintain services

and staffing for one (1) year, and to maintain financial reserves
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equivalent to at least one (1) month of projected operating expenses

for the facility.

F. The Department may deny an initial license to an applicant

who has less than twenty-four (24) months experience in the

operation of long-term care facilities, and who has had in the

preceding twenty-four (24) months, an administrative penalty above

the level of a deficiency against any of the applicant’s or its

principal’s long-term care facility holdings.

G. In determining the applicant’s conformity to the

requirements of subsection E of this section, the Department shall,

to the extent feasible, consider the applicant’s currently valid

certificate of need issued pursuant to the Long-term Care

Certificate of Need Act for the acquisition of the facility to be

licensed.

SECTION 10. AMENDATORY 63 0.5. 1991, Section 1-1905, as
last amended by Section 9, Chapter 230, 0.S.L. 1995 (63 0.S. Supp.
1999, Section 1-1905), is amended to read as follows:

Section 1-1905. A. An application for a license, or renewal
thereof, to operate a facility shall be accompanied by a fee of Ten
Dollars ($10.00) for each bed included in the maximum bed capacity
at such facility. All licenses shall be on a form prescribed by the
State Commissioner of Health, which shall include, but not be
limited to, the maximum bed capacity for which it is granted and the

date the license was issued. The license shall:

1. Not be transferable or assignable;

2. Be posted in a conspicuous place on the licensed premises;

3. Be issued only for the premises named in the application;
and

4. Expire on July 30 of each year, provided an initial license

shall expire one hundred eighty (180) days after the date of

issuance.

ENGR. H. B. NO. 1999 Page 22



B. The fee for a license renewal following an initial license,
or for a license amendment to reflect a change in bed capacity,
shall be prorated based on the number of days remaining until July
30, and, in the case of a change in the number of beds, the total
number of beds.

C. The issuance or renewal of a license after notice of a
violation has been sent shall not constitute a waiver by the State
Department of Health of its power to rely on the violation as the
basis for subsequent license revocation or other enforcement action
under this act arising out of the notice of violation.

D. 1. When transfer of ownership or operation of a facility is
proposed, the transferee shall notify the Department of the transfer
and apply for a new license at least thirty (30) days prior to final
transfer.

2. The transferor shall remain responsible for the operation of
the facility until such time as a license is issued to the
transferee.

3. The license granted to the transferee shall be subject to
the plan of correction submitted by the previous owner and approved
by the Department and any conditions contained in a conditional
license issued to the previous owner. If there are outstanding
violations and no approved plan of correction has been implemented,
the Department may issue a conditional license and plan of
correction as provided in this act.

4. The transferor shall remain liable for all penalties
assessed against the facility which are imposed for violations
occurring prior to transfer of ownership.

5. The State Department of Health shall not issue an initial or

renewal license to a facility unless the Department has received the

license application and fee required under this section. A license

issued by the Department shall not bear an effective date that is
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before the date that the Department received the license application

and fee.

E. Nursing and specialized facilities, as defined and licensed
pursuant to the Nursing Home Care Act shall be surveyed through an
unannounced inspection at least once every fifteen (15) months, with
a statewide average survey cycle of twelve (12) months.

SECTION 11. AMENDATORY 63 0.5. 1991, Section 1-1912, as
amended by Section 12, Chapter 230, 0.S.L. 1995 (63 O0.S. Supp. 1999,
Section 1-1912), 1is amended to read as follows:

Section 1-1912. A. 1If upon inspection or investigation, the
State Department of Health determines that a facility +s may be in
violation of this act, any rule promulgated thereunder, or
applicable federal certification criteria, it shall promptly serve a
notice of a violation upon the licensee. Each notice of a violation
shall be prepared in writing and shall specify the nature of the a
violation, and the statutory provision, rule or standard alleged to
have been violated. The notice of a violation shall inform the
licensee of its obligation to file a plan of correction within ten
(10) working days of receipt of the notice of alleged violation.

B. The Department shall notify the licensee of its intent to
take any remedial action, impose administrative penalties, place a
monitor or temporary manager in the facility, issue a conditional
license, or suspend or revoke a license. The Department shall also
inform the licensee of the right to a hearing.

C. 1. Whenever the Department finds that an emergency exists

requiring immediate action to protect the public health or welfare

of any resident of a facility licensed pursuant to the provisions of

the Nursing Home Care Act, the Department may without notice or

hearing issue an order stating the existence of such an emergency

and requiring that such action be taken as it deems necessary to

meet the emergency. Such order shall be effective immediately.
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2. Any person to whom such an order is directed shall comply

with the order immediately, but on application to the Department

shall be afforded a hearing within ten (10) days of receipt of the

notice. On the basis of such hearing, the Department shall continue

such order in effect, revoke it, or modify it.

3. Any person aggrieved by such order continued after the

hearing provided for in this subsection may appeal to the district

court of the area affected within thirty (30) days. Such appeal

when docketed shall have priority over all cases pending on said

docket, except criminal cases.

4. For the purposes of this subsection, the term “emergency”

shall mean a life-threatening situation.

SECTION 12. AMENDATORY Section 15, Chapter 230, 0.S.L.
1995 (63 0.S. Supp. 1999, Section 1-1914.2), is amended to read as
follows:

Section 1-1914.2 A. The State Commissioner of Health may place
a qualified person in a facility as a temporary manager to assume
operating control of the facility and to ensure that the health and
safety of the residents of the facility are protected when any of
the following conditions exist:

1. The conditions at the facility pose immediate jeopardy to
the health and safety of the residents of the facility;

2. The facility is operating without a license;

3. The State Department of Health has suspended, revoked or
refused to renew the existing license of the facility;

4. The facility has closed or has informed the Department that
it intends to close and adequate arrangements for the relocation of
residents have not been made at least thirty (30) days prior to
closure; or

5. The Department has terminated certification status under

Medicare/Medicaid.
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B. The Department shall notify the owner or operator of the
action taken, the reason or reasons why such action was taken, and
the right of the owner or operator to have a hearing on the matter.

C. Any owner or operator subject to placement of a temporary
manager may appeal such action by filing a petition for hearing with
the district court. The court shall conduct the hearing within five
(5) working days of such action by the Department. On the basis of
the hearing, the court may continue the order in effect, revoke it
or modify it. The petition for hearing, when docketed, shall have
priority over all cases pending on the docket except criminal cases.

D. All funds due or available to the facility from any source
during the pendency of the temporary management shall be made
available to the temporary manager who shall use the funds to ensure
the health and safety of the residents of the facility.

E. The Commissioner shall establish qualifications for persons
to be appointed as temporary managers and shall maintain a list of
all such qualified persons. The Commissioner may appoint any person
from the list to serve as a temporary manager, provided that the
Commissioner shall not appoint any owner or affiliate of the
facility as its temporary manager.

F. The temporary manager shall make provisions for the
continued protection of the health and safety of all residents of
the facility. The temporary manager appointed pursuant to the
Nursing Home Care Act shall exercise those powers and shall perform
those duties set out by the Commissioner in writing. The
Commissioner shall provide for the temporary manager to have
sufficient power and duties to ensure that the residents of the
facility receive adequate care.

G. If funds are insufficient to meet the expenses of performing
the powers and duties conferred on the temporary manager, the
temporary manager may borrow the funds or contract for indebtedness

as necessary; provided any such indebtedness shall not be construed
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to be a debt of the state or made on behalf of the state. The State
of Oklahoma is not liable, directly or indirectly, for any liability
incurred by any temporary manager in the performance of the
managers' official duties pursuant to law.

H. The Commissioner shall set the compensation of the temporary
manager, who shall be paid by the facility.

I. A temporary manager may be held liable in a personal
capacity only for his own gross negligence, intentional acts or
breaches of fiduciary duty. The Commissioner may require a
temporary manager to post a bond.

J. The Department shall issue a conditional license to a
facility in which a temporary manager is placed. The duration of a
license issued under this section is limited to the duration of the
temporary managership.

K. The Commissioner shall require that the temporary manager
report to the Department on a regular basis as to the progress of
the facility in reaching substantial compliance with the Nursing
Home Care Act and the rules promulgated thereto, and the
establishment of mechanisms which will ensure the continued
compliance of the facility.

L. 1. The Commissioner may release the temporary manager when
the Commissioner determines that the facility is and will continue
to be in substantial compliance with the Nursing Home Care Act and

rules promulgated thereto or when the Commissioner appoints a new

temporary manager to assume operational control of the facility.

2. Within thirty (30) days after release, the temporary manager
shall give the Department a complete accounting of all property of
which the temporary manager has taken possession, of all funds
collected, and of the expenses of the temporary managership.

3. After a complete accounting, and payment of reasonable
expenses incurred as a result of the temporary managership, the

Commissioner shall order payment of the surplus to the owner. If
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funds are insufficient to pay reasonable expenses incurred as a
result of the temporary managership, the owner shall be liable for
the deficiency. Any funds recovered from the owner shall be used to
reimburse any unpaid expenses due and owing as a result of the
temporary managership.

4., In order to protect the health, welfare and safety of the
residents of any nursing facility for which a temporary manager has
been appointed, the Department is authorized to provide the monies
from any funds appropriated or otherwise made available to the
Department to protect the residents of the nursing facility. The
Department shall have a lien for any payment made pursuant to this
section upon any beneficial interest, direct or indirect, of any
owner in the following property:

a. the building in which the facility is located,

b. any fixtures, equipment or goods used in the operation
of the facility,

C. the land on which the facility is located, or

d. the proceeds from any conveyance of property described
in subparagraphs a, b, or ¢ of this paragraph made by
the owner prior to the order placing the temporary
manager.

M. ©Nothing in the Nursing Home Care Act shall be deemed to
relieve any owner, administrator or employee of a facility in which
a temporary manager is placed of any civil or criminal liability
incurred, or any duty imposed by law, by reason of acts or omissions
of the owner, administrator or employee prior to the appointment of
a temporary manager; provided, nothing contained in the Nursing Home
Care Act shall be construed to suspend during the temporary
managership any obligation of the owner, administrator or employee
for payment of taxes or other operating and maintenance expenses of
the facility or of the owner, administrator, employee or any other

person for the payment of mortgages or liens.
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SECTION 13. AMENDATORY 63 0.S5. 1991, Section 1-1923, as
last amended by Section 1, Chapter 42, O0.S.L. 1998 (63 O0.S. Supp.
1999, Section 1-1923), is amended to read as follows:

Section 1-1923. A. There is hereby re-created, to continue
until July 1, 2004, in accordance with the provisions of the
Oklahoma Sunset Law, a Long-Term Care Facility Advisory Board which
shall be composed as follows:

1. The Governor shall appoint a +wenty—thr member twenty-six-—

member Long-Term Care Facility Advisory Board which shall advise the
State Commissioner of Health. The Advisory Board shall be comprised
of the following persons:
a. one representative from the Office of the State Fire
Marshal, designated by the State Fire Marshal,
b. one representative from the Oklahoma Health Care
Authority, designated by the Administrator,
C. one representative from the Department of Mental
Health and Substance Abuse Services, designated by the
Commissioner of Mental Health and Substance Abuse
Services,
d. one representative from the Department of Human
Services, designated by the Director of Human
Services,
e. one member who shall be a licensed general
practitioner of the medical profession,
f. one member who shall be a general practitioner of the

osteopathic profession,

g. one member who shall be a registered pharmacist,

h. one member who shall be a licensed registered nurse,
i. one member who shall be a licensed practical nurse,
J. three members who shall be of reputable and

responsible character and sound physical and mental

health and shall be operator-administrators of nursing
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homes which have current licenses issued pursuant to
the Nursing Home Care Act and who shall have had five
(5) years' experience in the nursing home profession
as operator-administrators,

k. three members who shall be residential care home
operator-administrators licensed pursuant to the
provisions of the Residential Care Act,

1. three members who shall be adult day care facility
owner-operators licensed pursuant to the provisions of
the Adult Day Care Act, aréd

m. five members, who shall be over the age of sixty-five

(65), who shall represent the general public, and

&

three members who shall be assisted living center

operator-administrators licensed pursuant to the

provisions of the Continuum of Care and Assisted

Living Act;

2. The designated representative from the Office of the State
Fire Marshal, the designated representative from the Department of
Mental Health and Substance Abuse Services, the designated
representative from the Department of Human Services, and the
designated representative from the State Department of Health shall
serve at the pleasure of their designators—;

3. The initial appointments of the Governor shall be for the
following terms:

a. the initial term of the member of the medical
profession shall be for a three-year term,

b. the initial term of the member of the osteopathic
profession shall be for a three-year term,

C. the initial term of the registered pharmacist shall be
for a two-year term,

d. the initial term of the licensed registered nurse

shall be for a two-year term,
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4.

|7

the initial term of the licensed practical nurse shall
be for a one-year term,

of the initial terms for the nine members who are
licensed operator-administrators for facilities
pursuant to the Nursing Home Care Act, residential
care homes pursuant to the Residential Care Act and
adult day care facilities pursuant to the Adult Day
Care Act, three shall be for one-year terms, three
shall be for two-year terms, and three shall be for
three-year terms; provided that representatives for
each of the terms shall include one individual
representing facilities subject to the provisions of
the Nursing Home Care Act, one individual representing
residential care homes subject to the Residential Care
Act and one individual representing facilities subject
to the provisions of the Adult Day Care Act, and

the initial terms for the five members of the general
public over the age of sixty-five (65) shall be for
one-, two-, three-, four- and five-year terms
respectively, and

the initial terms for the three members who are

licensed operator-administrators for assisted living

centers pursuant to the Continuum of Care and Assisted

Living Act shall be for one-, two- and three-year

terms respectively; and

After the initial designations or appointments, the

designated representative from the Office of the State Fire Marshal,

the designated representative of the Oklahoma Health Care Authority,

the designated representative of the Department of Human Services

and the designated representative of the Department of Mental Health

and Substance Abuse Services shall each serve at the pleasure of

their designators. All other terms shall be for a three-year
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period. 1In case of a vacancy, the Governor shall appoint

individuals to fill the remainder of the term.

B. The State Department of Health shall provide a—elerieal

staff werker support as needed to perform designated duties of the

Advisory Board. The Department shall also provide space for
meetings of the Advisory Board.

C. The Advisory Board shall annually elect a chair, vice-chair
and secretary-treasurer, shall meet at least quarterly, and may hold
such special meetings as may be necessary. The members of the
Advisory Board shall be reimbursed as provided for by the State
Travel Reimbursement Act.

D. The Advisory Board shall have the power and duty to:

1. Serve as an advisory body to the Department for the
development and improvement of services to and care and treatment of
residents of facilities subject to the provisions of the Nursing

Home Care Act, facilities and centers subject to the Continuum of

Care and Assisted Living Act, homes subject to the provisions of the

Residential Care Act and faeilities centers subject to the
provisions of the Adult Day Care Act;

2. Review, make recommendations regarding, and approve in its
advisory capacity the system of standards developed by the
Department;

3. Evaluate and review the standards, practices, and procedures
of the Department regarding the administration and enforcement of

the provisions of the Nursing Home Care Act, the Continuum of Care

and Assisted Living Act, the Residential Care Act and the Adult Day

Care Act, and the quality of services and care and treatment

provided to residents of facilities, assisted living centers and

residential care homes and participants in adult day care centers.
The Board may make recommendations to the Department as necessary

and appropriate;
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4. Evaluate and review financial accountability standards,

policies and practices of residential care $faeidtities homes

regarding residents' funds for which the f£aeility home is the payee,
and evaluate and review expenditures made on behalf of the resident
by the £aeidity home to ensure that such funds are managed
appropriately and in the best interests of the resident; and

5. Publish and distribute an annual report of its activities
and any recommendations for the improvement of services and care and

treatment to residents of facilities, assisted living centers and

residential care homes and participants in adult day care centers on
or before January 1 of each year to the Governor, the State
Commissioner of Health, the State Board of Health, the Speaker of
the House of Representatives, the President Pro Tempore of the
Senate, and the chief administrative officer of each agency affected
by the report.

SECTION 14. REPEALER Section 7, Chapter 223, 0.S.L. 1997
(63 0.S. Supp. 1999, Section 1-890.7), is hereby repealed.

SECTION 15. This act shall become effective November 1, 2000.

Passed the House of Representatives the 7th day of March, 2000.

Speaker of the House of
Representatives

Passed the Senate the = day of , 2000.
President of the Senate
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