STATE OF OKLAHOMA
1st Session of the 46th Legislature (1997)

HOUSE BILL NO. 1785 By: Toure

AS INTRODUCED
An Act relating to the Uniform Controlled Dangerous

Substances Act; amending 63 0.S. 1991, Sections 2-
401, as last amended by Section 2, Chapter 307,
O0.S.L. 1994, 2-403, 2-406 and 2-407, as amended by
Section 9, Chapter 306, 0.S.L. 1996 (63 0.S. Supp.
1996, Sections 2-401 and 2-407), which relate to
penalties for certain prohibited acts; removing
sentencing restrictions prohibiting deferred and
suspended sentences for certain offenses; amending
63 0.S. 1991, Section 2-415, as amended by Section
1, Chapter 21, O0.S.L. 1993 (63 0.S. Supp. 199¢,
Section 2-415), which relates to penalties for drug
trafficking; removing sentencing restrictions
prohibiting deferred and suspended sentences for
certain offenses; amending 63 0.S. 1991, Section 2-
509, as amended by Section 2, Chapter 335, 0.S.L.
1994 (63 0.S. Supp. 1996, Section 2-509), which
relates to cultivation of certain substances;
removing sentencing restrictions prohibiting
deferred and suspended sentences for certain

offenses; and providing an effective date.



BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 63 0.S. 1991, Section 2-401, as
last amended by Section 2, Chapter 307, O0.S.L. 1994 (63 0O.S. Supp.
1996, Section 2-401), is amended to read as follows:

Section 2-401. A. Except as authorized by the Uniform
Controlled Dangerous Substances Act, Section 2-101 et seqg. of this
title, it shall be unlawful for any person:

1. To distribute, dispense, transport with intent to distribute
or dispense, or solicit the use of or use the services of a person
less than eighteen (18) years of age to cultivate, distribute or
dispense a controlled dangerous substance or possess with intent to
manufacture, distribute, or dispense, a controlled dangerous
substance;

2. To create, distribute, transport with intent to distribute
or dispense, or possess with intent to distribute, a counterfeit
controlled dangerous substance; or

3. To distribute any imitation controlled substance as defined
by Section 2-101 of this title, except when authorized by the Food
and Drug Administration of the United States Department of Health
and Human Services.

B. Any person who violates the provisions of this section with
respect to:

1. A substance classified in Schedule I or II which is a
narcotic drug or lysergic acid diethylamide (LSD), upon conviction,
shall be guilty of a felony and shall be sentenced to a term of
imprisonment for not less than five (5) years nor more than life and
a fine of not more than One Hundred Thousand Dollars ($100,000.00)~+
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2. Any other controlled dangerous substance classified in

Schedule I, II, III, or IV, upon conviction, shall be guilty of a
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felony and shall be sentenced to a term of imprisonment for not less

than two (2) years nor more than life and a fine of not more than
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3. A substance classified in Schedule V, upon conviction, shall

be guilty of a felony and shall be sentenced to a term of
imprisonment for not more than five (5) years and a fine of not more
than One Thousand Dollars ($1,000.00);

4. An imitation controlled substance as defined by Section 2-
101 of this title, upon conviction, shall be guilty of a misdemeanor
and shall be sentenced to a term of imprisonment in the county jail
for a period of not more than one (1) year and a fine of not more
than One Thousand Dollars ($1,000.00). A person convicted of a
second violation of the provisions of this paragraph shall be guilty
of a felony and shall be sentenced to a term of imprisonment for not
more than five (5) years and a fine of not more than Five Thousand
Dollars ($5,000.00); or

5. Except when authorized by the Food and Drug Administration
of the United States Department of Health and Human Services, it
shall be unlawful for any person to manufacture, distribute, or
possess with intent to distribute a synthetic controlled substance.
Any person convicted of violating the provisions of this paragraph
is guilty of a felony and shall be punished by imprisonment in the
State Penitentiary for a term not to exceed life and a fine of not
more than Twenty-five Thousand Dollars ($25,000.00). A second or
subsequent conviction for the violation of the provisions of this
paragraph is a felony punishable by imprisonment in the State
Penitentiary for a term not less than ten (10) years and more than
life and a fine of not more than One Hundred Thousand Dollars

($100,000.00) .
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C. Any person convicted of a second or subsequent felony
violation of the provisions of this section, except for paragraphs 4
and 5 of subsection B of this section or subsection E of this
section, shall be punished by a term of imprisonment twice that

otherwise authorized and by twice the fine otherwise authorized.

Consziotrainana £ o~~~ A r ot by AN Y 7o N S N £ + A T I TN £
YTt F+oRS—F0F—S FEaS x F—SBES Rttt o HS 1t PEOVESTEOHS +

+haa ot a A a1 ] A ol At ot o dtaad Ao nrosziadioano £

CTT 10 oo o T ITITT O I T 1T LR A LA LJ\/LUJM; = ARy ul—u\_uou__y _tJJ_UV_Lu_LULluJ [ S N

L
n

[49]
g
[49]
§ol
B

dad n
\SasaS Exy

qr
p
)]
n
[OF

for d contoana~ o r
—C L A S A S A S SO T

iy

o
T =}

H
,.
q

~|

D. Any person who is at least eighteen (18) years of age and
who violates the provisions of this section by using or soliciting
the use of services of a person less than eighteen (18) years of age
to distribute, dispense, transport with intent to distribute or
dispense or cultivate a controlled dangerous substance or by
distributing a controlled dangerous substance to a person under
eighteen (18) years of age is punishable by twice the fine and by
twice the imprisonment otherwise authorized.

E. Any person who violates any provision of this section by
transporting with intent to distribute or dispense, distributing or
possessing with intent to distribute a controlled dangerous
substance to a person, in or on, or within one thousand (1,000) feet
of the real property comprising a public or private elementary or
secondary school, public vocational school, public or private
college or university, or other institution of higher education,
recreation center or public park, including state parks and
recreation areas, or public housing project shall be punished by:

1. For a first offense, a term of imprisonment, or by the
imposition of a fine or by both, not exceeding twice that authorized
by the appropriate provision of this section and shall serve a
minimum of fifty percent (50%) of the sentence received prior to
becoming eligible for state correctional institution earned credits

toward the completion of said sentence; or
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2. For a second or subsequent offense, a term of imprisonment
not exceeding three times that authorized by the appropriate
provision of this section and shall serve a minimum of ninety
percent (90%) of the sentence received prior to becoming eligible
for state correctional institution earned credits toward the
completion of said sentence.

F. Except as authorized by the Uniform Controlled Dangerous
Substances Act, it shall be unlawful for any person to manufacture
or attempt to manufacture any controlled dangerous substance. Any
person violating the provisions of this section with respect to the
unlawful manufacturing or attempting to unlawfully manufacture any
controlled dangerous substance, upon conviction, is guilty of a
felony and shall be punished by imprisonment in the State
Penitentiary for not less than twenty (20) years nor more than life
and by a fine of not less than Fifty Thousand Dollars ($50,000.00).
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convicted of a second or subsequent violation of the provisions of
this subsection shall be required to serve at least ten (10) years
of such person's sentence before becoming eligible for parole or any
early release from incarceration.

Any person convicted of any offense described in this section
may, in addition to the fine imposed, be assessed an amount not to
exceed ten percent (10%) of the fine imposed. Such assessment shall
be paid into a revolving fund for enforcement of controlled
dangerous substances created pursuant to Section 2-506 of this
title.

G. For purposes of this section, "public housing project" means
any dwelling or accommodations operated as a state or federally

subsidized multifamily housing project by any housing authority,

nonprofit corporation or municipal developer or housing projects
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created pursuant to the Oklahoma Housing Authority Act, Section 1051

et seq. of this title.

SECTION 2. AMENDATORY 63 0.S. 1991, Section 2-403, is
amended to read as follows:

Section 2-403. A. Any person found guilty of larceny, burglary

or theft of controlled dangerous substances is guilty of a felony

punishable by imprisonment for a period not to exceed ten (10)

years. A second or subsequent offense under this subsection is a

felony punishable by imprisonment for not less than ten (10) years.
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B. Any person found guilty of robbery or attempted robbery of

controlled dangerous substances from a practitioner, manufacturer,

distributor or agent thereof as defined in Section 2-101 of this
title is guilty of a felony punishable by imprisonment for a

period
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SECTION 3. AMENDATORY 63 0.S5. 1991, Section 2-406, 1is

amended to read as follows:

Section 2-406. A. It shall be unlawful for any registrant

knowingly or intentionally:
1.

To distribute, other than by dispensing or as otherwise

authorized by this act, a controlled dangerous substance classified
in Schedules I or II, in the course of his legitimate business,
except pursuant to an order form as required by Section 2-308 of

this act;
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2.

To use in the course of the manufacture or distribution of a

controlled dangerous substance a registration number which is

fictitious,

3.

substance by misrepresentation,

subterfuge;

4.

omit any material information from,

other document required to be kept or filed under this act,

revoked,

fraud,

for

To furnish false or fraudulent material information in,

any ap

record required to be kept by this act;

5. To make,
stone,
trademark,

trade name,

distribute,

or possess any punch, die,

or other thing designed to print,

or other identifying mark,

imprint,

suspended or issued to another person;

To acquire or obtain possession of a controlled dangerous

gery, deception or

or
plication, report, or
or any
plate,

or reproduce the

imprint, or device

of another or any likeness of any of the foregoing upon any drug or

container or labeling thereof so as to render such drug a

counterfeit controlled dangerous substance.

B.

punishable by imprisonment for not more than twenty

Any person who violates this section is guilty of a felony

(20) years or a

fine of not more than Two Hundred Fifty Thousand Dollars

($250,000.00),

C.

or both.

Any person convicted of a second or subsequent violation of

this section is punishable by a term of imprisonment twice that

otherwise authorized and by twice

the fine

otherwise authorized.
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SECTION 4. AMENDATORY 63 0.S. 1991, Section 2-407, as

last amended by Section 9, Chapter 306, O0.S.L. 1996 (63 0.S. Supp.

199¢,

Section 2-407.

Section 2-407),

A.

is amended to read as follows:

No person shall obtain or attempt to obtain

any preparation excepted from the provisions of the Uniform

Controlled Dangerous Substances Act pursuant to Section 2-313 of
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this title in a manner inconsistent with the provisions of paragraph
1 of subsection B of Section 2-313 of this title, or a controlled
dangerous substance or procure or attempt to procure the
administration of a controlled dangerous substance:

1. By fraud, deceit, misrepresentation, or subterfuge;

2. By the forgery of, alteration of, adding any information to

or changing any information on a prescription or of any written

order;
3. By the concealment of a material fact; or
4. By the use of a false name or the giving of a false address.
B. Except as authorized by this act, a person shall not

manufacture, create, deliver, or possess with intent to manufacture,
create, or deliver or possess a prescription form, an original
prescription form, or a counterfeit prescription form. This shall
not apply to the legitimate manufacture or delivery of prescription
forms, or a person acting as an authorized agent of the
practitioner.

C. Information communicated to a physician in an effort
unlawfully to procure a controlled dangerous substance, or
unlawfully to procure the administration of any such drug, shall not
be deemed a privileged communication.

D. Any person who violates this section is guilty of a felony
punishable by imprisonment for not more than ten (10) years, by a
fine of not more than Ten Thousand Dollars ($10,000.00) or both such
fine and imprisonment. A second or subsequent offense under this
section is a felony punishable by imprisonment for not less than
four (4) nor more than twenty (20) years, by a fine of not more than
Twenty Thousand Dollars ($20,000.00) or both such fine and

imprisonment.
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SECTION 5. AMENDATORY 63 0.S. 1991, Section 2-415, as
amended by Section 1, Chapter 21, 0.S.L. 1993 (63 0.S. Supp. 1996,
Section 2-415), is amended to read as follows:

Section 2-415. A. The provisions of the Trafficking in Illegal
Drugs Act, Section 2-414 et seq. of this title, shall apply to

persons convicted of violations with respect to the following

substances:
1. Marihuana;
2. Cocaine or coca leaves;
3. Heroin;
4. Amphetamine or methamphetamine;

5. Lysergic acid diethylamide (LSD);

6. Phencyclidine (PCP); or

7. Cocaine base, commonly known as "crack" or "rock".

B. Except as otherwise authorized by the Uniform Controlled
Dangerous Substances Act, Section 2-101 et seqg. of this title, it
shall be unlawful for any person to:

1. Knowingly distribute, manufacture, bring into this state or
possess a controlled substance specified in subsection A of this
section in the quantities specified in subsection C of this section;
or

2. Possess any controlled substance with the intent to
manufacture a controlled substance specified in subsection A of this
section in quantities specified in subsection C of this section; or

3. Use or solicit the use of services of a person less than
eighteen (18) years of age to distribute or manufacture a controlled
dangerous substance specified in subsection A of this section in
quantities specified in subsection C of this section.

Violation of this section shall be known as "trafficking in
illegal drugs".

Any person who commits the conduct described in paragraph 1, 2

or 3 of this subsection and represents the quantity of the
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controlled substance to be an amount described in subsection C of
this section shall be punished under the provisions appropriate for
the amount of controlled substance represented, regardless of the
actual amount.

C. 1In the case of a violation of the provisions of subsection B
of this section, involving:

1. Marihuana:

a. twenty-five (25) pounds or more of a mixture or
substance containing a detectable amount of marihuana,
such violation shall be punishable by a fine of not
less than Twenty-five Thousand Dollars ($25,000.00)
and not more than One Hundred Thousand Dollars
($100,000.00), or

b. one thousand (1,000) pounds or more of a mixture or
substance containing a detectable amount of marihuana,
such violation shall be punishable by a fine of not
less than One Hundred Thousand Dollars ($100,000.00)
and not more than Five Hundred Thousand Dollars
($500,000.00) ;

2. Cocaine or coca leaves:

a. twenty-eight (28) grams or more of a mixture or
substance containing a detectable amount of cocaine or
coca leaves, such violation shall be punishable by a
fine of not less than Twenty-five Thousand Dollars
($25,000.00) and not more than One Hundred Thousand
Dollars ($100,000.00), or

b. three hundred (300) grams or more of a mixture or
substance containing a detectable amount of cocaine or
coca leaves, such violation shall be punishable by a
fine of not less than One Hundred Thousand Dollars
($100,000.00) and not more than Five Hundred Thousand

Dollars ($500,000.00);
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3.

4.

5.

Reg. No.

Heroin:

ten (10) grams or more of a mixture or substance
containing a detectable amount of heroin, such
violation shall be punishable by a fine of not less
than Twenty-five Thousand Dollars ($25,000.00) and not
more than Fifty Thousand Dollars ($50,000.00), or
twenty-eight (28) grams or more of a mixture or
substance containing a detectable amount of heroin,
such violation shall be punishable by a fine of not
less than Fifty Thousand Dollars ($50,000.00) and not

more than Five Hundred Thousand Dollars ($500,000.00) ;

Amphetamine or methamphetamine:

a.

twenty (20) grams or more of a mixture or substance
containing a detectable amount of amphetamine or
methamphetamine, such violation shall be punishable by
a fine of not less than Twenty-five Thousand Dollars
($25,000.00) and not more than Two Hundred Thousand
Dollars ($200,000.00), or

two hundred (200) grams or more of a mixture or
substance containing a detectable amount of
amphetamine or methamphetamine, such violation shall
be punishable by a fine of not less than Fifty
Thousand Dollars ($50,000.00) and not more than Five

Hundred Thousand Dollars ($500,000.00):;

Lysergic acid diethylamide (LSD):

a.

5622

if the gquantity involved is not less than fifty (50)
dosage units and not more than one thousand (1,000)
dosage units, such violation shall be punishable by a
fine of not less than Fifty Thousand Dollars
($50,000.00) and not more than One Hundred Thousand

Dollars ($100,000.00), or

Page
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b. if the quantity involved is more than one thousand
(1,000) dosage units, such violation shall be
punishable by a fine of not less than One Hundred
Thousand Dollars ($100,000.00) and not more than Two
Hundred Fifty Thousand Dollars ($250,000.00);

6. Phencyclidine (PCP):

a. one (1) ounce or more of a substance containing a
mixture or substance containing a detectable amount of
phencyclidine (PCP), such violation shall be
punishable by a fine of not less than Twenty Thousand
Dollars ($20,000.00) and not more than Fifty Thousand
Dollars ($50,000.00), or

b. eight (8) ounces or more of a substance containing a
mixture or substance containing a detectable amount of
phencyclidine (PCP), such violation shall be
punishable by a fine of not less than Fifty Thousand
Dollars ($50,000.00) and not more than Two Hundred
Fifty Thousand Dollars ($250,000.00); and

7. Cocaine base:

a. five (5) grams or more of a mixture or substance
described in paragraph 2 of this subsection which
contains cocaine base, such violation shall be
punishable by a fine of not less than Twenty-five
Thousand Dollars ($25,000.00) and not more than One
Hundred Thousand Dollars ($100,000.00), or

b. fifty (50) grams or more of a mixture or substance
described in paragraph 2 of this subsection which
contains cocaine base, such violation shall be
punishable by a fine of not less than One Hundred
Thousand Dollars ($100,000.00) and not more than Five

Hundred Thousand Dollars ($500,000.00) .
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D. Any person who violates the provisions of this section with
respect to a controlled substance specified in subsection A of this
section in a quantity specified in subsection C of this section
shall, in addition to any fines specified by this section, be
punishable by a term of imprisonment as follows:

1. Not less than twice the term of imprisonment provided for in
Section 2-401 of this title;

2. 1If the person has previously been convicted of one violation
of this section or has been previously convicted of a felony
violation of the Uniform Controlled Dangerous Substances Act arising
from separate and distinct transactions, not less than three times
the term of imprisonment provided for in Section 2-401 of this
title; and

3. If the person has previously been convicted of two or more
violations of this section or any provision of the Uniform
Controlled Dangerous Substances Act which constitutes a felony, or a
combination of such violations arising out of separate and distinct
transactions, life without parole.

The terms of imprisonment specified in this subsection shall not
be subject to statutory provisions for suspenrsien—deferrat—or
probatien—er state correctional institution earned credits accruing
from and after November 1, 1989, except for the achievement earned
credits authorized by subsection ¥ G of Section 138 of Title 57 of
the Oklahoma Statutes. To qualify for such achievement credits,
such inmates must also be in compliance with the standards for Class
level 2 behavior, as defined in subsection € D of Section 138 of
Title 57 of the Oklahoma Statutes.

Persons convicted of violations of this section shall not be
eligible for appeal bonds.

SECTION 6. AMENDATORY 63 0.S. 1991, Section 2-509, as
amended by Section 2, Chapter 335, 0.S.L. 1994 (63 0.S. Supp. 1996,

Section 2-509), 1s amended to read as follows:
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Section 2-509. A. All species of plants from which controlled
dangerous substances in Schedules I and II may be derived are hereby
declared inimical to health and welfare of the public, and the
intent of the Legislature is to control and eradicate these species
of the plants in the State of Oklahoma.

B. It shall be unlawful for any person to cultivate or produce,
or to knowingly permit the cultivation, production, or wild growing
of any species of such plants, on any lands owned or controlled by
such person, and it is hereby declared the duty of every such person
to destroy all such plants found growing on lands owned or

controlled by kim that person.

C. 1. Whenever any peace officer of the state shall receive
information that any species of any such plants has been found
growing on any private lands in the State of Oklahoma, &ke the peace
officer shall notify the sheriff and county commissioners of the
county wherein such plants are found growing. Within five (5) days
of receipt of such notice, the county commissioners shall notify the
owner or person in possession of such lands that such plants have
been found growing on the said lands and that the same must be
destroyed or eradicated within fifteen (15) days. When the fifteen
(15) days have elapsed, the reporting peace officer shall cause an
investigation to be made of the aforesaid lands, and if any such
plants be found growing thereon, the commissioners shall cause the
same to be destroyed or eradicated by either cutting and burning or
by applications of herbicides approved for such purpose by the
Department of Agriculture.

2. Whenever any such plants are destroyed or eradicated by
order of the commissioners as provided herein, the cost of the same
shall, if the work or labor be furnished by the commissioners, be
taxed against the lands whereon the work was performed, and shall be
a lien upon such land in all manner and respects as a lien of

judgment, if the owner is charged with a violation of subsection B
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of this section. If the violation of subsection B of this section
is by a person other than the owner of the land, without the
knowledge of the owner, the costs shall be paid by the initiating
law enforcement agency.

D. Knowingly violating the provisions of subsection B of this
section is hereby declared, as to the owner, or person in possession
of such lands, to be a felony and punishable as such by a fine of
not to exceed Fifty Thousand Dollars ($50,000.00) and imprisonment
in the State Penitentiary for not less than two (2) years nor more
than life. Any person convicted of a second or subsequent violation
of subsection B of this section is punishable by a term of

imprisonment twice that otherwise authorized and by twice the fine
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E. It shall be the duty of any peace officer of the State of
Oklahoma who receives information of such plants growing in the
State of Oklahoma, to make notice, in writing, to the Oklahoma State
Bureau of Narcotics and Dangerous Drugs Control and the future
destruction or eradication of the annual growth of such plants shall
be supervised by the Oklahoma State Bureau of Narcotics and
Dangerous Drugs Control. Any destruction or eradication of the
annual growth of such plants supervised by the Bureau shall be by
cutting and burning the same or by destruction and eradication
through applications of herbicides approved for such purpose by the
Department of Agriculture.

F. Any application of herbicides authorized by this section
shall be made pursuant to the provisions of Section 2-505 of this
title.

G. In lieu of the eradication procedures provided for in
subsections B and C of this section, all species of plants from

which controlled dangerous substances in Schedules I and II of the
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Uniform Controlled Dangerous Substances Act may be derived, may be
disposed of pursuant to the provisions of subsection C of Section 2-
505 of this title.

SECTION 7. This act shall become effective November 1, 1997.

46-1-5622 LAC
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