ENGROSSED SENATE AMENDMENT
TO
ENGROSSED HOUSE BILL NO. 1532 By: Paulk of the House

and

Brown of the Senate

An Act relating to the Uniform Controlled Dangerous
Substances Act; amending 63 0.S. 1991, Section 2-
503, as last amended by Section 1, Chapter 325,
0.S5.L. 1994 (63 0.S. Supp. 1994, Section 2-503),
which relates to property subject to forfeiture;
modifying circumstances subjecting property to

forfeiture; and providing an effective date.

AMENDMENT NO. 1. Page 1, strike the title, enacting clause and
entire bill and insert

"An Act relating to the Uniform Controlled Dangerous
Substances Act; amending 63 0.S. 1991, Sections 2-210, 2-
212, as amended by Section 3, Chapter 140, O.S.L. 1994, 2-
402, as last amended by Section 1, Chapter 311, 0.S.L.
1993, 2-503, as last amended by Section 1, Chapter 325,
0.S.L. 1994 and 2-506, as last amended by Section 2,
Chapter 325, 0.S5.L. 1994 (63 0.S. Supp. 1994, Sections 2-
212, 2-402, 2-503 and 2-5060), which relate to standards and
schedules, offenses and penalties, and property subject to
forfeiture; modifying schedules of controlled substances;
prohibiting certain actions relating to certain drug and
providing penalty for certain offense; modifying
circumstances subjecting property to forfeiture; removing
certain restrictions upon the use of certain property
forfeited; and providing an effective date.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:
SECTION 1. AMENDATORY 63 0.S. 1991, Section 2-210, is

amended to read as follows:



Section 2-210.

are included in Schedule IV.

A.

Any material,

compound, mixture,

or preparation which

The controlled substances listed in this section

contains any gquantity of the following substances having a potential

for abuse associated with a stimulant or depressant effect on the

central nervous system:

1.

10.

11.

12.

Chloral betaine.

Chloral hydrate.

Ethchlorvynol.
Ethinamate.

Meprobamate.

Paraldehyde.

Petrichloral.

Diethylpropion.

Phentermine.
Pemoline.

Chlordiazepoxide.

Chlordiazepoxide and its salts,

not including

chlordiazepoxide hydrochloride and clidinium bromide or

chlordiazepoxide and water-soluble esterified estrogens.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Diazepam.

Oxazepam.
Clorazepate.
Flurazepam and its salts.
Clonazepam.
Barbital.
Mebutamate.
Methohexital.
Methylphenobarbital.
Phenobarbital.
Fenfluramine.

Pentazocine.
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25. Dextropropoxyphene.
26. Butorphanol.
27. Alprazolam.

28. Halazepam.

29. Lorazepam.
30. Prazepam.

31. Temazepamnm.
32. Triazolam.

33. Carisoprodol.

34. Ephedrine, its salts, optical isomers, and salts of optical

isomers as the only active ingredient, or in combination with other

active ingredients unless the combination product is:

a. in compliance with the pertinent federal OTC Tentative

Final Monograph or Final Monograph as to dosage,

labeling, and ingredient formulation, or

b. the drug product is marketed pursuant to a federal
Food and Drug Administration-approved new drug
application or its equivalent.

B. The Board of Pharmacy may except by rule any compound,

mixture, or preparation containing any depressant substance listed
in subsection A of this section from the application of all or any
part of the Uniform Controlled Dangerous Substances Act, Section 2-
101 et seqg. of this title, if the compound, mixture, or preparation
contains one or more active medicinal ingredients not having a
depressant effect on the central nervous system, and if the
admixtures are included therein in combinations, quantity,
proportion, or concentration that wvitiate the potential for abuse of
the substances which have a depressant effect on the central nervous
system.

SECTION 2. AMENDATORY 63 0.S. 1991, Section 2-212, as
amended by Section 3, Chapter 140, O.S.L. 1994 (63 0O.S. Supp. 1994,

Section 2-212), 1s amended to read as follows:
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Section 2-212. The controlled substances listed in this section
are included in Schedule V.

Any compound, mixture, or preparation containing limited
quantities of any of the following narcotic drugs, which also
contains one or more nonnarcotic active medicinal ingredients in
sufficient proportion to confer upon the compound, mixture, or
preparation, valuable medicinal qualities other than those possessed
by the narcotic drug alone:

1. Not more than two hundred (200) milligrams of codeine, or
any of its salts, per one hundred (100) milliliters or per one
hundred (100) grams.

2. Not more than one hundred (100) milligrams of
dihydrocodeine, or any of its salts, per one hundred (100)
milliliters or per one hundred (100) grams.

3. Not more than one hundred (100) milligrams of ethylmorphine,
or any of its salts, per one hundred (100) milliliters or per one
hundred (100) grams.

4. Not more than two and five-tenths (2.5) milligrams of
diphenoxylate and not less than twenty-five (25) micrograms of
atropine sulfate per dosage unit.

5. Not more than one hundred (100) milligrams of opium per one

hundred (100) milliliters or per one hundred (100) grams.
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SECTION 3. AMENDATORY 63 0.5. 1991, Section 2-402, as

last amended by Section 1, Chapter 311, 0.S.L. 1993 (63 0.S. Supp.
1994, Section 2-402), is amended to read as follows:

Section 2-402. A. 1. It shall be unlawful for any person
knowingly or intentionally to possess a controlled dangerous
substance unless such substance was obtained directly, or pursuant

to a valid prescription or order from a practitioner, while acting
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in the course of his professional practice, or except as otherwise
authorized by this act.

2. It shall be unlawful for any person to purchase any
preparation excepted from the provisions of the Uniform Controlled

Dangerous Substances Act, Section 2-101 et seqg. of this title,

pursuant to Section 2-313 of this title in an amount or within a
time interval other than that permitted by Section 2-313 of this
title.

3. It shall be unlawful for any person or business to sell,

market, advertise or label any product containing ephedrine, its

salts, optical isomers, or salts of optical isomers, for the

indication of stimulation, mental alertness, weight loss, appetite

control, muscle development, energy or other indication which is not

approved by the pertinent federal OTC Final Monograph, Tentative

Final Monograph, or FDA-approved new drug application or its legal

equivalent. In determining compliance with this requirement, the

following factors shall be considered:

a. the packaging of the product,
b. the name of the product, and
C. the distribution and promotion of the product,
including verbal representations made at the point of
sale.
B. Any person who violates this section with respect to:
1. Any Schedule I or II substance, except marihuana or a

substance included in subsection D of Section 2-206, is guilty of a
felony punishable by imprisonment for not less than two (2) years
nor more than ten (10) years. A second or subsequent violation of
this section with respect to Schedule I or II substance, except
marihuana or a substance included in subsection D of Section 2-206,
is a felony punishable by imprisonment for not less than four (4)

years nor more than twenty (20) years.
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2. Any Schedule III, IV or V substance, marihuana, a substance
included in subsection D of Section 2-206, or any preparation
excepted from the provisions of the Uniform Controlled Dangerous
Substances Act is guilty of a misdemeanor punishable by confinement
for not more than one (1) year. A second or subsequent violation of
this section with respect to any Schedule III, IV or V substance,
marihuana, a substance included in subsection D of Section 2-206, or
any preparation excepted from the provisions of the Uniform
Controlled Dangerous Substances Act is a felony punishable by
imprisonment for not less than two (2) nor more than ten (10) years.

C. Any person who violates any provision of this section by
possessing or purchasing a controlled dangerous substance from any
person, in or on, or within one thousand (1,000) feet of the real
property comprising a public or private elementary or secondary
school, public vocational school, public or private college or
university, or other institution of higher education, recreation
center or public park, including state parks and recreation areas,
or in the presence of any child under twelve (12) years of age,
shall be punished by:

1. For a first offense, a term of imprisonment, or by the
imposition of a fine or by both, not exceeding twice that authorized
by the appropriate provision of this section and shall serve a
minimum of fifty percent (50%) of the sentence received prior to
becoming eligible for state correctional institution earned credits
toward the completion of said sentence; or

2. For a second or subsequent offense, a term of imprisonment
not exceeding three times that authorized by the appropriate
provision of this section and shall serve a minimum of ninety
percent (90%) of the sentence received prior to becoming eligible
for state correctional institution earned credits toward the

completion of said sentence.
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SECTION 4. AMENDATORY 63 0.S. 1991, Section 2-503, as
last amended by Section 1, Chapter 325, 0.S.L. 1994 (63 0.S. Supp.
1994, Section 2-503), is amended to read as follows:

Section 2-503. A. The following shall be subject to
forfeiture:

1. All controlled dangerous substances which have been
manufactured, distributed, dispensed, acquired, concealed or
possessed in violation of the Uniform Controlled Dangerous
Substances Act, Section 2-101 et seq. of this title;

2. All raw materials, products and equipment of any kind and
all drug paraphernalia as defined by the Uniform Controlled
Dangerous Substances Act, which are used, or intended for use, in
manufacturing, compounding, processing, delivering, importing or
exporting, injecting, ingesting, inhaling, or otherwise introducing
into the human body any controlled dangerous substance in violation
of the provisions of the Uniform Controlled Dangerous Substances
Act;

3. All property which is used, or intended for use, as a
container for property described in paragraphs 1 and 2 of this
subsection;

4. All conveyances, including aircraft, vehicles, vessels, or
farm implements which are used to transport, conceal, or cultivate
for the purpose of distribution as defined in Section 2-101 of this

title, or which are used in any manner to facilitate the

transportation or cultivation for the purpose of sale or receipt of
property described in paragraphs 1 or 2 of this subsection or when

sweh the property described in paragraphs 1 or 2 of this subsection

is unlawfully possessed by an occupant thereof, except that:
a. no conveyance used by a person as a common carrier in
the transaction of business as a common carrier shall
be forfeited under the provisions of the Uniform

Controlled Dangerous Substances Act unless it shall
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appear that the owner or other person in charge of
such conveyance was a consenting party or privy to a
violation of the Uniform Controlled Dangerous
Substances Act, and

b. no conveyance shall be forfeited under the provisions
of this section by reason of any act or omission
established by the owner thereof to have been
committed or omitted without the knowledge or consent
of such owner, and if the act is committed by any
person other than such owner the owner shall establish
further that the conveyance was unlawfully in the
possession of a person other than the owner in
violation of the criminal laws of the United States,
or of any state;

5. All books, records and research, including formulas,
microfilm, tapes and data which are used in violation of the Uniform
Controlled Dangerous Substances Act;

6. All things of value furnished, or intended to be furnished,
in exchange for a controlled dangerous substance in violation of the
Uniform Controlled Dangerous Substances Act, all proceeds traceable
to such an exchange, and all monies, negotiable instruments, and
securities used, or intended to be used, to facilitate any violation
of the Uniform Controlled Dangerous Substances Act;

7. All moneys, coin and currency found in close proximity to
forfeitable substances, to forfeitable drug manufacturing or
distribution paraphernalia or to forfeitable records of the
importation, manufacture or distribution of substances, which are
rebuttably presumed to be forfeitable under Section 2-101 et seq. of
this title. The burden of proof is upon claimants of the property
to rebut this presumption;

8. All real property, including any right, title, and interest

in the whole of any lot or tract of land and any appurtenance or
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improvement thereto, which is used, or intended to be used, in any
manner or part, to commit, or to facilitate the commission of, a
violation of the Uniform Controlled Dangerous Substances Act which
is punishable by imprisonment for more than one (1) year, except
that no property right, title or interest shall be forfeited
pursuant to this paragraph, by reason of any act or omission
established by the owner thereof to have been committed or omitted
without the knowledge or consent of that owner; and

9. All weapons possessed, used or available for use in any
manner to facilitate a violation of the Uniform Controlled Dangerous
Substances Act, Section 2-101 et seq. of this title.

B. Any property or thing of value of a person is subject to
forfeiture if it is established by a preponderance of the evidence
that such property or thing of value was acquired by such person
during the period of the violation of the Uniform Controlled
Dangerous Substances Act or within a reasonable time after such
period and there was no likely source for such property or thing of
value other than the violation of the Uniform Controlled Dangerous
Substances Act.

C. Any property or thing of value of a person is subject to
forfeiture if it is established by a preponderance of the evidence
that the person has not paid all or part of a fine imposed pursuant
to the provisions of Section 2-415 of this title.

D. All items forfeited in this section shall be forfeited under
the procedures established in Section 2-506 of this title. Whenever
any item is forfeited pursuant to this section except for items
confiscated by the Oklahoma State Bureau of Narcotics and Dangerous
Drugs Control, the Oklahoma Department of Public Safety, the
Oklahoma State Bureau of Investigation, the Alcoholic Beverage Laws
Enforcement Commission or the Oklahoma Department of Corrections,
the district court of the district shall order that such item,

money, or monies derived from the sale of such item be deposited by
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the state, county or city law enforcement agency which seized the
item in the revolving fund provided for in Section 2-506 of this
title; provided, such item, money or monies derived from the sale of
such item forfeited due to nonpayment of a fine imposed pursuant to
the provisions of Section 2-415 of this title shall be apportioned
as provided in Section 2-416 of this title. Items, money or monies
seized pursuant to subsections A and B of this section shall not be
applied or considered toward satisfaction of the fine imposed by
Section 2-415 of this title. All raw materials used or intended to
be used by persons to unlawfully manufacture or attempt to
manufacture any controlled dangerous substance in violation of the
Uniform Controlled Dangerous Substances Act shall be summarily
forfeited pursuant to the provisions of Section 2-505 of this title.

E. All property taken or detained under this section by the
Oklahoma State Bureau of Narcotics and Dangerous Drugs Control, the
Oklahoma Department of Public Safety, the Oklahoma State Bureau of
Investigation, the Alcoholic Beverage Laws Enforcement Commission or
the Oklahoma Department of Corrections shall not be repleviable, but
shall remain in the custody of the Bureaus, Departments, or
Commission, respectively, subject only to the orders and decrees of
a court of competent jurisdiction. The Director of the Oklahoma
State Bureau of Narcotics and Dangerous Drugs Control, the
Commissioner of Public Safety, the Director of the Oklahoma State
Bureau of Investigation, the Director of the Alcoholic Beverage Laws
Enforcement Commission or the Director of the Oklahoma Department of
Corrections shall follow the procedures outlined in Section 2-506 of
this title dealing with notification of seizure, intent of
forfeiture, final disposition procedures, and release to innocent
claimants with regard to all property included in this section
detained by the Oklahoma Department of Public Safety, the Oklahoma
State Bureau of Investigation, the Alcoholic Beverage Laws

Enforcement Commission or the Oklahoma Department of Corrections.
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Property taken or detained by the Oklahoma State Bureau of Narcotics
and Dangerous Drugs Control, the Oklahoma Department of Public
Safety, the Oklahoma State Bureau of Investigation, the Alcoholic
Beverage Laws Enforcement Commission or the Oklahoma Department of
Corrections shall be disposed of or sold pursuant to the provisions
of Section 2-508 of this title.

F. The proceeds of any forfeiture of items seized by the
Oklahoma State Bureau of Narcotics and Dangerous Drugs Control shall
be distributed as follows:

1. To the bona fide or innocent purchaser, conditional sales
vendor or mortgagee of the property, if any, up to the amount of his
interest in the property, when the court declaring a forfeiture
orders a distribution to such person; and

2. The balance to the Oklahoma State Bureau of Narcotics'
revolving fund or the Bureau's agency special account established
pursuant to Section 7.2 of Title 62 of the Oklahoma Statutes,
provided the Bureau may enter into agreements with municipal,
county, state or federal law enforcement agencies, assisting in the
forfeiture or underlying criminal investigation, to return to such
an agency a percentage of said proceeds.

The Bureau may expend up to Five Hundred Thousand Dollars
($500,000.00) of the forfeited funds within a fiscal year without
prior approval of the Legislature. Documentation of such
expenditures shall be forwarded to the Governor, Speaker of the
House of Representatives and the President Pro Tempore of the Senate
on a quarterly basis. Any additional expenditures of forfeited
funds shall be pre-approved by the annual appropriations process or
the Contingency Review Board.

G. Any agency that acquires seized or forfeited property or
money shall maintain a true and accurate inventory and record of all

such property seized pursuant to this section.
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SECTION 5. AMENDATORY 63 0.S. 1991, Section 2-506, as
last amended by Section 2, Chapter 325, 0.S.L. 1994 (63 0.S. Supp.
1994, Section 2-500), is amended to read as follows:

Section 2-506. A. Any peace officer of this state shall seize
the following property:

1. Any property described in paragraph 4 or 6 of subsection A
of Section 2-503 of this title. Such property shall be held as
evidence until a forfeiture has been declared or release ordered;

2. Any property described in subsection B of Section 2-503 of
this title; or

3. Any property described in subsection C of Section 2-503 of
this title.

B. Notice of seizure and intended forfeiture proceeding shall
be filed in the office of the clerk of the district court for the
county wherein such property is seized and shall be given all owners
and parties in interest.

C. Notice shall be given by the agency seeking forfeiture
according to one of the following methods:

1. Upon each owner or party in interest whose right, title or
interest is of record in the Tax Commission, by mailing a copy of
the notice by certified mail to the address as given upon the
records of the Tax Commission;

2. Upon each owner or party in interest whose name and address
is known to the attorney in the office of the agency prosecuting the
action to recover unpaid fines, by mailing a copy of the notice by
registered mail to the last-known address; or

3. Upon all other owners or interested parties, whose addresses
are unknown, but who are believed to have an interest in the
property, by one publication in a newspaper of general circulation
in the county where the seizure was made.

D. Within forty-five (45) days after the mailing or publication

of the notice, the owner of the property and any other party in
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interest or claimant may file a verified answer and claim to the
property described in the notice of seizure and of the intended
forfeiture proceeding.

E. If at the end of forty-five (45) days after the notice has
been mailed or published there is no verified answer on file, the
court shall hear evidence upon the fact of the unlawful use and
shall order the property forfeited to the state, if such fact is
proved.

F. If a verified answer is filed, the forfeiture proceeding
shall be set for hearing.

G. At a hearing in a proceeding against property described in
paragraphs 4 and 6 of subsection A or subsections B and C of Section
2-503 of this title, the requirements set forth in said paragraph or
subsection, respectively, shall be satisfied by the state by a
preponderance of the evidence.

H. The claimant of any right, title or interest in the property
may prove his lien, mortgage or conditional sales contract to be a
bona fide or innocent ownership interest and that his right, title
or interest was created without any knowledge or reason to believe
that the property was being, or was to be, used for the purpose
charged.

I. In the event of such proof, the court shall order the
property released to the bona fide or innocent owner, lien holder,
mortgagee or vendor if the amount due him is equal to, or in excess
of, the value of the property as of the date of the seizure, it
being the intention of this section to forfeit only the right, title
or interest of the purchaser.

J. If the amount due to such person is less than the value of
the property, or if no bona fide claim is established, the property
shall be forfeited to the state and sold under judgment of the

court, as on sale upon execution, and as provided for in Section 2-
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508 of this title, except as otherwise provided for in Section 2-503
of this title.

K. Property taken or detained under this section shall not be
repleviable, but shall be deemed to be in the custody of the office
of the district attorney of the county wherein the property was
seized, subject only to the orders and decrees of the court or the
official having jurisdiction thereof; said official shall maintain a
true and accurate inventory and record of all such property seized
under the provisions of this section. The provisions of this
subsection shall not apply to property taken or detained by the
Oklahoma State Bureau of Narcotics and Dangerous Drugs Control, the
Oklahoma Department of Public Safety, the Oklahoma State Bureau of
Investigation, the Alcoholic Beverage Laws Enforcement Commission or
the Oklahoma Department of Corrections. Property taken or detained
by the Oklahoma State Bureau of Narcotics and Dangerous Drugs
Control, the Oklahoma Department of Public Safety, the Oklahoma
State Bureau of Investigation, the Alcoholic Beverage Laws
Enforcement Commission or the Oklahoma Department of Corrections
shall be subject to the provisions of subsections E and F of Section
2-503 of this title.

L. The proceeds of the sale of any property not taken or
detained by the Oklahoma State Bureau of Narcotics and Dangerous
Drugs Control, the Oklahoma Department of Public Safety, the
Oklahoma State Bureau of Investigation, the Alcoholic Beverage Laws
Enforcement Commission or the Oklahoma Department of Corrections
shall be distributed as follows, in the order indicated:

1. To the bona fide or innocent purchaser, conditional sales
vendor or mortgagee of the property, if any, up to the amount of his
interest in the property, when the court declaring the forfeiture

orders a distribution to such person;
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2. To the payment of the actual expenses of preserving the
property and legitimate costs related to the civil forfeiture
proceedings; and

3. The balance to a revolving fund in the office of the county
treasurer of the county wherein the property was seized, said fund
to be used as a revolving fund solely for enforcement of controlled
dangerous substances laws, drug abuse prevention and drug abuse
education, and maintained by the district attorney in his discretion
for those purposes with a yearly accounting to the board of county
commissioners in whose county the fund is established and to the
District Attorneys Council; provided, one hundred percent (100%) of
the balance of the proceeds of such sale of property forfeited due
to nonpayment of a fine imposed pursuant to the provisions of
Section 2-415 of this title shall be apportioned as provided in
Section 2-416 of this title. $Said revolving fund shall be audited
by the State Auditor and Inspector at least every two (2) years in
the manner provided in Section 171 of Title 19 of the Oklahoma
Statutes. Said audit shall include, but not be limited to, a
compliance audit. A district attorney may enter into agreements
with municipal, county or state agencies to return to such an agency
a percentage of proceeds of the sale of any property seized by the
agency and forfeited under the provisions of this section. The
District Attorneys Council shall adopt guidelines which ensure that
such agencies receive a reasonable percentage of such proceeds,
considering the relative contribution of each agency to the drug
enforcement and prosecution operations relating to the seizure. 1In
formulating said guidelines, the District Attorneys Council shall
examine federal guidelines on asset distribution and use said
guidelines as a basis for establishing guidelines for this state.
The Attorney General is hereby authorized to mediate disputes
between district attorneys and such agencies concerning the

application of said guidelines in particular instances. Any agency
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that receives proceeds from an asset distribution shall maintain a
true and accurate record of all such assets.

M. Whenever any vehicle, airplane or vessel is forfeited under
this act, Section 2-101 et seg. of this title, the district court of
jurisdiction may order that the vehicle, airplane or vessel seized
may be retained by the state, county or city law enforcement agency

which seized the vehicle, airplane or vessel for its official use+
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N. If the court finds that the state failed to satisfy the
required showing provided for in subsection G of this section, the
court shall order the property released to the owner or owners.

O. Except as provided for in subsection Q of this section, a
bona fide or innocent owner, lien holder, mortgagee or vendor that
recovers property pursuant to this section shall not be liable for
storage fees.

P. Except as provided for in subsection Q of this section,
storage fees shall be paid by the agency which is processing the
seizure and forfeiture from funds generated by seizure and
forfeiture actions.

Q. The bona fide or innocent owner, lien holder, mortgagee or
vendor shall reclaim subject seized property within thirty (30) days
of written notice from the seizing agency. If such person fails to
reclaim the property within the thirty-day time period, then storage
fees may be assessed against their secured interest.

SECTION 6. This act shall become effective November 1, 1995."

Passed the Senate the 11th day of April, 1995.
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President of the Senate

Passed the House of Representatives the = day of
, 1995.
Speaker of the House of
Representatives
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