STATE OF OKLAHOMA
1st Session of the 44th Legislature (1993)

HOUSE BILL NO. 1601 By: Maddox (Jim)

AS INTRODUCED
An Act relating to workers' compensation; amending 85

0.S. 1991, Sections 3, 5, 14, 16, 22 and 30, as
amended by Sections 2, 3, 4, 5, 7 and 8, Chapter
294, O0.S.L. 1992 (85 O0.S. Supp. 1992, Sections 3,
5, 14, 16, 22 and 30), 3.4, 3.9, 24.2 and 43, which
relate to the Workers' Compensation Act; modifying
definitions; defining terms; requiring the
consolidation of certain claims; modifying duties
of the ombudsman program; modifying duties of the
ombudsman; providing funding source; prohibiting
the ombudsman from serving as a judge for a stated
period; providing salary limitation; modifying
prohibition against discharge of employees;
modifying the selection of physicians; providing
procedures relating to a managed care health
program; requiring certain documentation of a
treating physician to be admitted into evidence;
making the treating physician the evaluating
physician for certain purposes; providing for the
consideration of vocational rehabilitation in
permanent total disability cases; authorizing and
providing for the computation of wvocational
rehabilitation payments; modifying the schedule of

compensation; modifying notice requirements for



repeated trauma; modifying burden of proof;
providing for the imposition of certain costs when
claims are denied; imposing advertising

requirements; and providing an effective date.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY 85 0.S. 1991, Section 3, as
amended by Section 2, Chapter 294, 0.S.L. 1992 (85 0.S. Supp. 1992,
Section 3), is amended to read as follows:

Section 3. As used in the Workers' Compensation Act:

1. "Administrator" means the Administrator of workers'
compensation as provided for in the Workers' Compensation Act.

2. "Court" means the Workers' Compensation Court.

3. "Employer", except when otherwise expressly stated, means a
person, partnership, association, corporation, and the legal
representatives of a deceased employer, or the receiver or trustee
of a person, partnership, association or corporation, departments,
instrumentalities and institutions of this state and divisions
thereof, counties and divisions thereof, public trusts, boards of
education and incorporated cities or towns and divisions thereof,
employing a person included within the term "employee" as herein
defined.

4. "Employee" means any person engaged in the employment of any
person, firm or corporation covered by the terms of the Workers'
Compensation Act, and shall include workers associating themselves
together under an agreement for the performance of a particular
piece of work, in which event such persons so associating themselves
together shall be deemed employees of the person having the work
executed; provided, that if such associated workers shall employ a

worker in the execution of such contract, then as to such employed
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worker, both the associated employees and the principal employer
shall at once become subject to the provisions of the Workers'
Compensation Act relating to independent contractors. Sole
proprietors, members of a partnership or any stockholder-employees
of a corporation who own ten percent (10%) or more stock in the
corporation are specifically excluded from the foregoing definition
of "employee", and shall not be deemed to be employees as respects
the benefits of the Workers' Compensation Act. Provided, a sole
proprietor, member of a partnership or any stockholder-employee of a
corporation who owns ten percent (10%) or more stock in the
corporation who does not so elect to be covered by a policy of
insurance covering benefits under the Workers' Compensation Act,
when acting as a subcontractor, shall not be eligible to be covered
under the prime contractor's policy of workers' compensation
insurance; however, nothing herein shall relieve the entities
enumerated from providing workers' compensation insurance coverage
for their employees. Sole proprietors, members of a partnership or
any stockholder-employees of a corporation who own ten percent (10%)
or more stock in the corporation may elect to include the sole
proprietors, any or all of the partnership members or any or all
stockholder-employees as employees, if otherwise qualified, by
endorsement to the policy specifically including them under any
policy of insurance covering benefits under the Workers'
Compensation Act. When so included the sole proprietors or members
of a partnership or any or all stockholder-employees shall be deemed
to be employees as respects the benefits of the Workers'
Compensation Act. "Employee" shall also include any person who is
employed by the departments, instrumentalities and institutions of
this state and divisions thereof, counties and divisions thereof,
public trusts, boards of education and incorporated cities or towns
and divisions thereof. "Employee" shall also include a member of

the Oklahoma National Guard while in the performance of duties only
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while in response to state orders and any authorized voluntary or
uncompensated worker, rendering services as a fire fighter, peace
officer or civil defense worker. "Employee" shall also include a
participant in a sheltered workshop program which is certified by
the United States Department of Labor. "Employee" shall not include
a person, commonly referred to as an owner-operator, who owns or
leases a truck-tractor or truck for hire, if the owner-operator
actually operates the truck-tractor or truck and if the person
contracting with the owner-operator is not the lessor of the
truck-tractor or truck. Provided however, an owner-operator shall
not be precluded from workers' compensation coverage under the
Workers' Compensation Act if the owner-operator elects to
participate as a sole proprietor.

5. "Employment" includes work or labor in a trade, business,
occupation or activity carried on by an employer for pecuniary gain
or any authorized voluntary or uncompensated worker rendering
services as a fire fighter, peace officer or civil defense worker.

6. "Compensation" means the money allowance payable to an
employee as provided for in the Workers' Compensation Act.

7. a. "Injury" or "personal injury" means only accidental
injuries arising out of and in the course of
employment and such disease or infection as may
naturally result therefrom and occupational disease

arising out of and in the course of employment as

herein defined. Previdedr—eonty—inturies—having—as
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emprovmernt No injury or disease is compensable unless

the employee's workplace is the major contributing

cause of the consequential condition.
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b. "Injury" or "personal injury" includes heart-related
or perivascular injury, illness or death if resultant
from stress in excess of that experienced by a person
in the conduct of everyday living. Such stress must
arise out of and in the course of a claimant's
employment.

C. "Injury" or "personal injury" shall not include mental
injury that is unaccompanied by physical injury.

8. "Wages" means the money rate at which the service rendered
is recompensed under the contract of hiring in force at the time of
the injury, including the reasonable value of board, rent, housing,
lodging, or similar advantage received from the employer.

9. "Insurance carrier" shall include stock corporations,
reciprocal or interinsurance associations, or mutual associations
with which employers have insured, and employers permitted to pay
compensation, directly under the provisions of paragraph 4 of
subsection A of Section 61 of this title.

10. "Occupational disease" means only that disease or illness
which is due to causes and conditions characteristic of or peculiar
to the particular trade, occupation, process or employment in which
the employee is exposed to such disease.

11. "Permanent impairment" means any anatomical or functional
abnormality or loss after reasonable medical treatment has been
achieved, which abnormality or loss the physician considers to be
capable of being evaluated at the time the rating is made. Except
as otherwise provided herein, any examining physician shall only
evaluate impairment in accordance with the latest publication of the
American Medical Association's "Guides to the Evaluation of
Permanent Impairment" in effect at the time of the injury. However,
revisions to the guides made by the American Medical Association
which are published after January 1, 1989, shall be operative one

hundred twenty (120) days after the last day of the month of
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publication. The examining physician shall not follow the guides
based on race or ethnic origin and shall not deviate from said
guides except as may be specifically provided for in the guides or

in this title. These officially adopted guides shall be the

exclusive basis for testimony and conclusions with regard to
permanent impairment with the exception of paragraph 3 of Section 22
of this title, relating to scheduled member injury or loss; and
impairment, including pain or loss of strength, may be awarded with
respect to those injuries or areas of the body not specifically
covered by said guides.

12. "Permanent total disability" means incapacity because of
accidental injury or occupational disease to earn any wages in any
employment for which the employee is or becomes physically suited
and reasonably fitted by education, training or experience; loss of
both hands, or both feet, or both legs, or both eyes, or any two
thereof, shall constitute permanent total disability. The

employee's capacity for employment or potential for retraining, even

if in another line of work, shall be considered before an award of

permanent total disability benefits is made.

13. "Permanent partial disability" means permanent disability
which is less than total and shall be equal to or the same as
permanent impairment.

14. "Outside legal services" means those legal services

including, but not limited to, representation provided by an

attorney not employed with the ombudsman program of the Workers'

Compensation Court.

15. "Managed care health program" means a program of

cooperative health care delivery which includes, but is not limited

to, selecting medical providers such as doctors, hospitals and

clinics which agree to give necessary services, mindful of costs to

all concerned.
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SECTION 2. AMENDATORY 85 0.S. 1991, Section 3.4, is
amended to read as follows:

Section 3.4 All claims for any compensation or benefits under
the Workers' Compensation Act shall be commenced with the filing of
a notice of injury with the Administrator. All matters pertaining
to such claims shall be presented to the Administrator until such
time as the Administrator is notified in writing by a party that
there is a controverted issue that cannot be resolved by the parties
or that the parties have received an agreed final order from the
Court. The Administrator shall, within seven (7) days of the
receipt of such notification, set the matter for hearing at the
earliest available time to be heard by the Court in the appropriate
judicial district as provided in Section 3.5 of this title. The
Administrator shall assign a member of the Court to hear a docket in
each judicial district of the state at least once each calendar
month when there has been a request for a hearing in the judicial
district. The Administrator shall assign Judges to the state
judicial districts on a rotating basis for the purpose of holding
prehearing conferences and hearing cases. At the request of either
party, a prehearing conference shall be held before the member of
the Court assigned to the case within forty-five (45) days of the
filing of a claimant's request for a hearing. The purpose of the
prehearing conference shall be to mediate and encourage settlement
of the case or determine issues in dispute. The Court shall be
vested with jurisdiction over all claims filed pursuant to the
Workers' Compensation Act. The Court shall determine the lawfulness
of any claim for compensation under the Workers' Compensation Act
based on the weight of evidence.

All claims so filed shall be heard by the Judge sitting without

a jury. Where the claimant has multiple claims pending, all such

claims shall be consolidated and assigned to the same Judge for all

purposes. All petitions for final orders or awards filed pursuant
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to the provisions of Section 84 of Fitte 85 of +the Oktahoma—Statutes

this title must be approved by the Court having jurisdiction before

a final order or award may be entered. All matters relating to a
claim for benefits under the Workers' Compensation Act shall be
filed with the Administrator.

SECTION 3. AMENDATORY 85 0.S8. 1991, Section 3.9, 1is
amended to read as follows:

Section 3.9 A. The Administrator shall establish an ombudsman

program to assist employers and to represent injured workers+

emproyers and persons claiming death benefits in obtaining benefits
under the Workers' Compensation Act.

B. Ombudsmen shall provide dinfermatieon full, legal

representation to injured workers, investigate complaints, and

communicate with employers, insurance carriers, self-insurers, and
health care providers. An ombudsman shall otherwise assist
unrepresented claimants, employers, and other parties to enable them
to protect their rights in the workers' compensation system.

C. There shall be sufficient numbers of ombudsmen to represent

all injured workers requesting their services, and persons claiming

death benefits who request their services and bring disputes before

the Workers' Compensation Court.

D. Funding for the ombudsman program shall come from a fee paid

by the claimant, calculated to be five percent (5%) of any and all

awards issued by the Court, and the remainder calculated to be

adequate to fund the program from a fee not to exceed one percent

(1%) of all premiums for workers' compensation insurance paid by

employers. All monies collected under this program shall be spent

only on the ombudsman program.

E. No ombudsman shall serve as a judge of the Workers'

Compensation Court until such person has spent at least five (5)

consecutive years outside the employment of the Workers'

Compensation Court.
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F. The salary of any ombudsman shall not exceed ninety percent

(90%) of the authorized salary of the Administrator of the Court.

SECTION 4. AMENDATORY 85 0.5. 1991, Section 5, as
amended by Section 3, Chapter 294, 0.S.L. 1992 (85 0.S. Supp. 1992,
Section 5), is amended to read as follows:

Section 5. A. 1. No person, firm, partnership or corporation
may discharge any employee because the employee has in good faith
filed a claim, or has retained a lawyer to represent him in said
claim, instituted or caused to be instituted, in good faith, any
proceeding under the provisions of this title, or has testified or
is about to testify in any such proceeding.

2. No person, firm, partnership or corporation may discharge an

employee during the first ninety (90) days of a period of temporary

total disability solely on the basis of absence from work.

B. ©No employer shall be required to rehire or retain any
employee who is determined physically unable to perform his assigned
duties. The failure of an employer to rehire or retain any such
employee shall in no manner be deemed a violation of this section.

SECTION 5. AMENDATORY 85 0.S8. 1991, Section 14, as
amended by Section 4, Chapter 294, 0.S.L. 1992 (85 0.S. Supp. 1992,
Section 14), is amended to read as follows:

Section 14. A. 1. The employer shall promptly provide for an
injured employee such medical, surgical or other attendance or
treatment, nurse and hospital service, medicine, crutches, and
apparatus as may be necessary after the injury. The attending
physician shall supply the injured employee and the employer with a
full examining report of injuries found at the time of examination
and proposed treatment, this report to be supplied within seven (7)
days after the examination; also, at the conclusion of the treatment
the attending physician shall supply a full report of his treatment
to the employer of the injured employee.

2. If the employer:
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a. has entered into a managed care health program; and

b. offers its employees a choice of participating in such
a program; and

C. is paying at least fifty percent (50%) of the premiums

for such a program; and

if the employee has indicated a desire to participate in such a

program, then the physician chosen by the employee in connection

with his participation in the managed care health program shall be

his treating physician for workers' compensation purposes. Such

physician shall also be the employee's attending and evaluating

physician for purposes of determining impairment.

B. The employer's selected physician shall have the right to
examine the injured employee. A report of such examination shall be
furnished the injured employee within seven (7) days after such
examination.

C. 1If the employer fails or neglects to provide the same within
a reasonable time after knowledge of the injury, the injured
employee, during the period of such neglect or failure, may do so at
the expense of the employer; provided, however, that the injured
employee, or another in his behalf, may obtain emergency treatment

at the expense of the employer where such emergency treatment is not

provided by the employer. Netwithstanding aonyother provision—of

Except where precluded elsewhere in this section, the employee may

select a physician of his choice to render necessary medical
treatment, at the expense of the employer; provided, however, that
the attending physician so selected by the employee shall notify the
employer and/or the insurance carrier within seven (7) days after

examination or treatment was first rendered. Provided further, that

if an employee is not a participant in a managed care health program

and is hospitalized due to a work-related injury, the admitting

physician must notify the employer's insurance company prior to

admission. The insurance company shall have the right to review
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treatment, charges and fees and may challenge any treatment, charges

or fees for appropriateness, reasonableness or accuracy. If a

dispute arises, it shall be referred by the Court to an independent

medical examiner for final reconciliation. FEach visit to a treating

physician by an employee must include a written evaluation by the

treating physician as to the employee's ability to return to work,

including any noted restrictions.

D. The term "physician" as used in this section shall mean any
person licensed in Oklahoma as a medical doctor, chiropractor,
chiropodist, dentist, osteopathic physician or optometrist. The
Court may accept testimony from a psychologist if the testimony is
made under the direction of a medical doctor. If such injured
employee should become deceased, whether or not he has filed a
claim, such fact shall not affect liability for medical attention
previously rendered, and any person or persons entitled to such
benefits may enforce charges therefor as though such employee had
survived.

E. Whoever renders medical, surgical or other attendance or
treatment, nurse and hospital service, medicine, crutches and
apparatus, or emergency treatment, may submit such charges and
duration of treatment to the Administrator of the Court for review
in accordance with the rules and reqgulations of the Administrator.
Such charges and duration of treatment shall be limited to the
usual, customary and reasonable charges and duration of treatment as
prescribed and limited by a schedule of fees and treatment for all
medical providers to be adopted, after notice and public hearing, by
the Administrator. Said fee and treatment schedule shall be based
on the usual, customary and reasonable medical charges of health
care providers in the same trade area for comparable treatment of a
person with similar injuries and the duration of treatment
prevailing in this state for persons with similar injuries. The fee

and treatment schedule shall be reviewed biennially by the
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Administrator and, after such review, and notice and public hearing,
the Administrator shall be empowered to amend or alter said fee and
treatment schedule to ensure its adequacy. The Administrator's
review of medical and treatment charges pursuant to this section
shall be conducted pursuant to the fee and treatment schedule in
existence at the time the medical care or treatment was provided.
The order of the Administrator approving medical and treatment
charges pursuant to this section shall be enforceable by the Court
in the same manner as provided in the Workers' Compensation Act for
the enforcement of other compensation payments. Any party feeling
aggrieved by the order, decision or award of the Administrator
shall, within ten (10) days, have the right to request a hearing on
such medical and treatment charges by a judge of the Workers'
Compensation Court. The judge of the Court may affirm the decision
of the Administrator, or reverse or modify said decision only if it
is found to be contrary to the fee and treatment schedule existing
at the time the said medical care or treatment was provided. The
order of the judge shall be subject to the same appellate procedure
set forth in Section 3.6 of this title for all other orders of the
Court. The right to recover charges for every type of medical care
for personal injuries arising out of and in the course of covered
employment as herein defined, shall lie solely with the Workers'
Compensation Court, and all jurisdiction of the other trial courts
of this state over such action is hereby abolished. The foregoing
provision, relating to approval and enforcement of such charges and
duration of treatment, shall not apply where a written contract
exists between the employer or insurance carrier and the person who
renders such medical, surgical or other attendance or treatment,
nurse and hospital service, or furnishes medicine, crutches or
apparatus.

F. The Court or Administrator shall have authority on

application of employee or employer or its insurance carrier to
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order a change of physicians at the expense of the employer when, in
its judgment, such change is desirable or necessary; provided, the
employer shall not be liable to make any of the payments provided
for in this section, in case of contest of liability, where the
Court shall decide that the injury does not come within the
provisions of the Workers' Compensation Act.

G. If the employee chooses a physician for treatment, as

allowed under this section, and subsequently changes physicians

without the approval of the Court or Administrator, or without
agreement of the parties, the maximum liability of the employer for
the expenses of all such subsequent physicians shall be Five Hundred
Dollars ($500.00). Provided, the limitations shall not apply to
referrals by the treating physician for treatment or diagnostic
procedures.

H. All medical records and rating reports of the treating

physician shall be admitted into evidence for the Court's review.

For the purposes of this title, the treating physician shall also be

the evaluating physician for determining a claimant's impairment

rating.

SECTION 6. AMENDATORY 85 0.S5. 1991, Section 16, as
amended by Section 5, Chapter 294, O0.S.L. 1992 (85 0O.S. Supp. 1992,
Section 16), 1is amended to read as follows:

Section 16. A. An employee who has suffered an accidental
injury or occupational disease covered by the Workers' Compensation
Act shall be entitled to prompt and reasonable physical
rehabilitation services. When, as a result of the injury, the
employee is unable to perform the same occupational duties he was
performing prior to the injury, he shall be entitled to such
vocational rehabilitation services, including retraining and job
placement so as to restore him to gainful employment. The
Administrator shall promulgate rules and regulations governing

notice to an injured employee of the right to receive vocational
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rehabilitation. If rehabilitation services are not voluntarily
offered by the employer and accepted by the employee, the judge of
the Court may on his own motion, or if requested by a party shall,
after affording all parties an opportunity to be heard, refer the
employee to a qualified physician or facility for evaluation of the
practicability of, need for and kind of rehabilitation services or
training necessary and appropriate in order to restore the employee
to gainful employment. Upon receipt of such report, and after
affording all parties an opportunity to be heard, the Court shall
order that any rehabilitation services or training, recommended in
the report, or such other rehabilitation services or training as the
Court may deem necessary, provided the employee elects to receive
such services, shall be provided at the expense of the employer.
Refusal to accept rehabilitation services by the employee shall in
no way diminish any benefits allowable to an employee.

B. The Court shall cooperate on a reciprocal basis with the
Vocational Rehabilitation Section of the Department of Human
Services and the employment service of the Oklahoma Employment
Security Commission for the purpose of providing the injured
employee vocational rehabilitation and job placement services.

C. Vocational rehabilitation services or training shall not
extend for a period of more than fifty-two (52) weeks. This period
may be extended for an additional fifty-two (52) weeks or portion
thereof by special order of the Court, after affording the
interested parties an opportunity to be heard. A request for
vocational rehabilitation services or training may be filed with the
Administrator by an interested party at any time after the date of
injury but not later than sixty (60) days from the date of the final
determination that permanent disability benefits are payable to the
employee.

D. Where rehabilitation requires residence at or near the

facility or institution which is away from the employee's customary
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residence, reasonable cost of his board, lodging, travel, tuition,
books and necessary equipment in training shall be paid for by the
insurer in addition to weekly compensation benefits to which the
employee is otherwise entitled under the Workers' Compensation Act.

E. ©No award of permanent total disability shall be made without

consideration of an employee's job retraining potential or capacity

for employment. No vocational rehabilitation program shall be

provided without prior agreement of the employer.

F. While the employee is actively participating in a retraining

program pursuant to subsection E of this section, he shall be

entitled to receive vocational rehabilitation payments. The

vocational rehabilitation payments shall be computed to be fifty

percent (50%) of the employee's temporary total disability rate as

calculated in Section 22 of this title. No attorney fees shall be

awarded or deducted from any vocational rehabilitation payments.

Vocational rehabilitation payments shall be made monthly after the

employee shows his active participation in a Court-authorized

program. Vocational rehabilitation payments shall not exceed fifty-

two (52) weeks or as otherwise provided in subsection C of Section

16 of this title. All vocational tuition shall be paid directly to

the educational institution attended by the employee on a per

semester basis. In no event shall tuition be paid for more than one

semester at a time. Employees involved in job placement shall not

be eligible for vocational rehabilitation payments.

SECTION 7. AMENDATORY 85 0.S. 1991, Section 22, as
amended by Section 7, Chapter 294, 0.S.L. 1992 (85 0.S. Supp. 1992,
Section 22), is amended to read as follows:

Section 22. The following schedule of compensation is hereby
established:

1. Permanent Total Disability. 1In case of total disability

adjudged to be permanent, seventy percent (70%) of the employee's
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average weekly wages shall be paid to the employee during the
continuance of such total disability.

2. Temporary Total Disability. 1In cases of temporary total
disability, seventy percent (70%) of the employee's average weekly
wages shall be paid to the employee during the continuance thereof,
but not in excess of one hundred fifty (150) weeks, except as
otherwise provided in the Workers' Compensation Act. Provided,
after compensation has been paid for a period of one hundred forty
(140) weeks, the employee may request a review of the case by a
judge of the Court for continued temporary total disability benefits
provided by the Workers' Compensation Act. Upon a finding that
benefits should be extended beyond the initial
one-hundred-fifty-week period, compensation may be continued for an
additional one hundred fifty (150) weeks.

3. Permanent Partial Disability. In case of disability,
partial in character but permanent in quality, the compensation
shall be seventy percent (70%) of the employee's average weekly
wages, and shall be paid to the employee for the period named in the
schedule, as follows:

Thumb: For the loss of thumb, sixty (60) weeks.

First Finger: For the loss of the first finger, commonly called
the index finger, thirty-five (35) weeks.

Second Finger: For the loss of a second finger, thirty (30)
weeks.

Third Finger: For the loss of a third finger, twenty (20)
weeks.

Fourth Finger: For the loss of a fourth finger, commonly called
the little finger, fifteen (15) weeks.

Phalange of Thumb or Finger: The loss of the first phalange of
the thumb or finger shall be considered equal to the loss of
one-half (1/2) of such thumb or finger, and compensation shall be

one-half (1/2) of the amount above specified; the loss of more than
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one phalange shall be considered as the loss of the entire thumb or
finger; provided, however, that in no case shall the amount received
for more than one finger exceed the amount provided in this schedule
for the loss of a hand.

Great Toe: For the loss of a great toe, thirty (30) weeks.

Other Toes: For the loss of one of the toes other than the
great toe, ten (10) weeks.

Phalange of Toe: The loss of the first phalange of any toe
shall be considered to be equal to the loss of one-half (1/2) of the
amount specified. The loss of more than one phalange shall be
considered as the loss of the entire toe.

Hand: For the loss of a hand, two hundred (200) weeks.

Arm: For the loss of an arm, two hundred fifty (250) weeks.

Foot: For the loss of a foot, two hundred (200) weeks.

Leg: For the loss of a leg, two hundred fifty (250) weeks.

Eye: For the loss of an eye, two hundred (200) weeks.

Deafness: Deafness from industrial cause, including occupations
which are hazardous to hearing, accident or sudden trauma, three
hundred (300) weeks, and total deafness of one ear from industrial
cause, including occupations which are hazardous to hearing,
accident or sudden trauma, one hundred (100) weeks. Any examining
physician shall only evaluate deafness or hearing impairment in
accordance with the latest publication of the American Medical
Association's "Guides to the Evaluation of Permanent Impairment" in
effect at the time of the injury. However, revisions to the guides
made by the American Medical Association which are published after
January 1, 1989, shall be operative one hundred twenty (120) days

after the last day of the month of publication. The Court may

deviate from the guides in considering the amount of compensation

for hearing loss, and shall consider the age, hobbies, prior

occupations and normal loss of hearing over the lifetime of the

employee. Physicians rating hearing loss shall consider brain stem
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testing and other diagnostic tests to determine the cause of hearing

loss. The examining physician shall not follow the guides based on

race or ethnic origin and shall not deviate from said guides except

as may be specifically provided for in the guides—Fhe—guides—shatt
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Loss of Use: Permanent loss of use of a thumb, finger, toe,
arm, hand, foot, leg or eye shall be considered as the equivalent of
the loss of such thumb, finger, toe, hand, arm, foot, leg or eye.

For the permanent partial loss of use of a member, loss of
hearing or sight of an eye, seventy percent (70%) of the employee's
average weekly wage during that portion of the number of weeks in
the foregoing schedule provided for the loss of such member or sight
of an eye which the partial loss of use thereof bears to the total
loss of use of such member, loss of hearing or sight of an eye.

Amputations: Amputation between the elbow and the wrist shall
be considered as the equivalent of the loss of a hand. Amputation
between the knee and the ankle shall be considered as the loss of a
foot. Amputation at or above the elbow shall be considered as the
loss of an arm. Amputation at or above the knee shall be considered
as the loss of a leg.

The compensation for the foregoing specific injuries shall be in
lieu of all other compensation except the benefits provided in
Section 14 of this title and Section 16 of this title.

In case of an injury resulting in serious and permanent
disfigurement, compensation shall be payable in an amount to be
determined by the Court, but not in excess of Twenty Thousand
Dollars ($20,000.00); provided, that compensation for permanent
disfigurement shall not be in addition to the other compensation
provided for in this section, but shall be taken into consideration

in fixing the compensation otherwise provided.
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Hernia: 1In case of an injury resulting in hernia, temporary
total compensation for fourteen (14) weeks, and the cost of an
operation shall be payable; provided, in any case where the injured
employee has been twice previously operated for hernia in the same
area and it is established by opinion of a competent surgeon that
further surgery in the same area will not result in full relief of
the condition, the Court may then award compensation for disability
resulting therefrom under paragraph 1 of this section, or, if not
totally and permanently disabled, then under the "Other Cases"
subdivision following, and, after a second surgical attempt to
repair hernia, the injured may not be required to submit to further
surgery in an effort to relieve the disability thereafter existing;
provided, further, the use of any artificial reinforcement or
device, with or without surgery, shall not be the basis of reducing
extent of disability to be awarded.

Other Cases: In all other classes of disabilities, excluding

only those heretofore referred to in paragraph 3 of this section,

which disabilities result in loss of use of any portion of an
employee's body, and which disabilities are permanent in quality but
partial in character, disability shall mean the percentage of
permanent impairment. The compensation ordered paid shall be
seventy percent (70%) of the employee's average weekly wage for the
number of weeks which the partial disability of the employee bears

to five hundred (500) weeks. If the employee's disability rating to

the body as a whole is twenty-five percent (25%) or less, the

employee shall be entitled to three times seventy percent (70%) of

his average weekly wage, not to exceed seventy-five percent (75%) of

the state's average weekly wage, multiplied by the percentage of his

disability.

4. Temporary Partial Disability. In case of temporary partial
disability, except the particular cases mentioned in paragraph 3 of

this section, an injured employee shall receive seventy percent
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(70%) of the difference between his average weekly wages and his
wage—-earning capacity thereafter in the same employment or
otherwise, if less than before the injury, during continuance of
such partial disability, but not to exceed one hundred fifty (150)
weeks. Provided, after compensation has been paid for a period of
one hundred forty (140) weeks, the employee may request a review of
the case by a judge of the Court for continued temporary partial
disability benefits provided by the Workers' Compensation Act. Upon
a finding that benefits should be extended beyond the initial
one-hundred-fifty-week period, compensation may be continued for an
additional one hundred fifty (150) weeks.

5. Notwithstanding any other section of the Workers'
Compensation Act, temporary disability shall be payable without an
award by the Court. The first payment of temporary disability
compensation shall become due on the tenth day after the employer
has received notice of injury as specified in Section 24.2 of this
title. All compensation owed on that date shall be paid and
thereafter payments shall be made weekly except when otherwise
ordered by the Court.

If any compensation payments owed without an award are not paid
within ten (10) days after becoming due there shall be added to such
owed payments an amount equal to ten percent (10%) of the amount due
which shall be paid at the same time in addition to the owed
payments unless such nonpayment is excused by the Court after a
showing by the employer that conditions exist over which the
employer had no control in that either payments were not made within
the prescribed time or the employer denies coverage within the time
specified for the employer to respond.

6. Limitation. The compensation payments under the provisions
of the Workers' Compensation Act shall not exceed the sum of
seventy-five percent (75%) of the state's average weekly wage as

determined by the Oklahoma Employment Security Commission for
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temporary disability; Sixty Dollars ($60.00) per week beginning as
of the effective date of the Workers' Compensation Act, and Seventy
Dollars ($70.00) per week beginning January 1, 1979, and Eighty
Dollars ($80.00) per week beginning January 1, 1980, and Ninety
Dollars ($90.00) per week beginning January 1, 1981, and to fifty
percent (50%) of the state's average weekly wage beginning January
1, 1982, for permanent partial disability; Seventy-five Dollars
($75.00) per week beginning as of the effective date of the Workers'
Compensation Act, and Ninety Dollars ($90.00) per week beginning
January 1, 1979, and One Hundred Ten Dollars ($110.00) per week
beginning January 1, 1980, to sixty-six and two-thirds percent (66
2/3%) of the state's average weekly wage beginning January 1, 1981,
and to seventy-five percent (75%) of the state's average weekly wage
beginning September 1, 1992, for permanent total disability, or at
any time be less than Thirty Dollars ($30.00) per week; provided,
however, that if the employee's wages at the time of the injury are
less than Thirty Dollars ($30.00) per week, he shall receive his
full weekly wages; provided further, that the compensation received,
as provided under paragraph 4 of this section, shall not, when added
to the wages received by such employee after such injury, amount to
a greater sum than eighty percent (80%) of his average weekly wages
received prior to said injury.

The average weekly wage in this state shall be determined by the
Oklahoma Employment Security Commission every three (3) years
beginning July 1, 1984, and shall be used to establish maximum
benefits under the Workers' Compensation Act for injuries occurring
during a three-year period, which period shall begin on the first
day of November after publication by the Oklahoma Employment
Security Commission. For the purpose of computing benefits payable
under the Workers' Compensation Act, the state's average weekly wage

shall be rounded to the nearest dollar amount.
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The benefit level for members of the National Guard and any
authorized voluntary or uncompensated worker rendering services as a
fire fighter, peace officer or civil defense worker shall be
determined by using the earnings of the individual in his regular
occupation.

7. Previous Disability. The fact that an employee has suffered
previous disability or impairment or received compensation therefor
shall not preclude him from compensation for a later accidental
personal injury or occupational disease; but in determining
compensation for the later accidental personal injury or
occupational disease his average weekly wages shall be such sum as
will reasonably represent his earning capacity at the time of the
later accidental personal injury or occupational disease. In the
event there exists a previous impairment which produced permanent
disability and the same is aggravated or accelerated by an
accidental personal injury or occupational disease, compensation for
permanent disability shall be only for such amount as was caused by
such accidental personal injury or occupational disease and no
additional compensation shall be allowed for the pre-existing
disability or impairment.

8. Income Benefits for Death. If the injury or occupational
disease causes death, income benefits shall be payable in the amount
and for the benefit of the persons following, subject to the maximum
limits specified hereafter:

(a) Benefit amounts for particular classes of dependents.

(1) If there is a surviving spouse, to such surviving spouse

fifty percent (50%) of the average weekly wages the deceased was

earning. In no event shall this spousal income benefit be
diminished.
(2) If there is a child or children, to such child or children

fifteen percent (15%) of the average weekly wages the deceased was

earning for each child. Where there are more than two such
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children, the income benefits payable for the benefit of all
children shall be divided among all children, to share and share
alike, subject to the provisions of subparagraphs (c) and (d) of
this paragraph.

(3) In addition to the benefits theretofore paid or due, two
(2) years' indemnity benefit in one lump sum shall be payable to a
surviving spouse upon remarriage.

(4) To the children, if there is no surviving spouse,
thirty-five percent (35%) of the average weekly wages the deceased
was earning for one child, and fifteen percent (15%) of such wage
for each additional child, divided among all children, to share and
share alike, subject to the provisions of subparagraphs (c) and (d)
of this paragraph.

(5) The income benefits payable for the benefit of any child
under this section shall cease when he dies, marries or reaches the
age of eighteen (18), or when the child over such age ceases to be
physically or mentally incapable of self-support, or if the actually
dependent child ceases to be actually dependent, or, if enrolled as
a full-time student in any accredited educational institution,
ceases to be so enrolled or reaches the age of twenty-three (23). A
child who originally qualified as a dependent by virtue of being
less than eighteen (18) years of age may, upon reaching age eighteen
(18), continue to qualify if he satisfies the tests of being
physically or mentally incapable of self-support, actually dependent
or enrolled in an accredited educational institution.

(6) To each parent, if actually dependent, twenty-five percent
(25%) of the average weekly wages the deceased was earning subject
to the provisions of subparagraphs (c) and (d) of this paragraph.

(7) To the brothers, sisters, grandparents and grandchildren,
if actually dependent, twenty-five percent (25%) of the average
weekly wages the deceased was earning to each such dependent. If

there should be more than one of such dependents, the total income
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benefits payable for the benefit of such dependents shall be divided
to share and share alike subject to the provisions of subparagraphs
(c) and (d) of this paragraph.

(8) The income benefits of each beneficiary under divisions (6)
and (7) aboves shall be paid until the beneficiary, if a parent or
grandparent, dies, marries or ceases to be actually dependent, or,
if a brother, sister or grandchild, dies, marries or reaches the age
of eighteen (18), is over the age of eighteen (18) and ceases to be
physically or mentally incapable of self-support or ceases to be
actually dependent.

(9) A person ceases to be actually dependent when his income
from all sources exclusive of workers' compensation income benefits
is such that, if it had existed at the time the original
determination of actual dependency was made, it would not have
supported a finding of dependency. If the present annual income of
an actually dependent person including workers' compensation income
benefits at any time exceeds the total annual support received by
the person from the deceased employee, the workers' compensation
benefits shall be reduced so that the total annual income is no
greater than such amount of annual support received from the
deceased employee. In all cases, a person found to be actually
dependent shall be presumed to be no longer actually dependent three
(3) years after the time as of which the person was found to be
actually dependent. This presumption may be overcome by proof of
continued actual dependency as defined in this paragraph and
paragraph (1) of Section 3.1 of this title.

(b) Change in dependents. Upon the cessation of income
benefits under this section to or for the benefit of any person, the
income benefits payable to the remaining persons who continue to be
entitled to income benefits for the unexpired part of the period

during which their income benefits are payable shall be that which
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such persons would have received if they had been the only persons
entitled to income benefits at the time of the decedent's death.

(c) Maximum income benefits for death. For the purposes of
this section, the average weekly wage of the employee shall be taken
as not more than the average weekly wage of the state. In no case
shall the aggregate weekly income benefits payable to all
beneficiaries under this section exceed the maximum income benefits
that were or would have been payable for total permanent disability
to the deceased.

(d) Maximum total payment. The maximum weekly income benefits
payable for all beneficiaries in case of death shall not exceed
seventy-five percent (75%) of the average weekly wages the deceased
was earning, subject to the maximum limits in subparagraph (c) of
this paragraph. The maximum aggregate limitation shall not apply in
case of payment of two (2) years' income benefits to the surviving
spouse upon remarriage, as provided under division (3) of
subparagraph (a) of this paragraph, to prevent the immediate
recalculation and payments of benefits to the remaining
beneficiaries as provided under subparagraph (b) of this paragraph.
The weekly income benefits as recalculated to the remaining
beneficiaries shall not exceed the weekly benefit that was or would
have been payable for total permanent disability to the deceased.
The classes of beneficiaries specified in divisions (1), (2) and (4)
of subparagraph (a) of this paragraph shall have priority over all
other beneficiaries in the apportionment of income benefits. If the
provisions of this subparagraph should prevent payments to other
beneficiaries of the income benefits to the full extent otherwise
provided for by this section, the gross remaining amount of income
benefits payable to such other beneficiaries shall be apportioned by
class, proportionate to the interest of each class in the remaining

amount. Parents shall be considered to be in one class and those
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specified in division (7) of subparagraph (a) of this paragraph in a
separate class.

9. Where some pecuniary loss may be shown by heirs-at-law of
the deceased, as defined by the descent and distribution statutes of
Oklahoma, who are otherwise not entitled to receive benefits under
other provisions of this section, such heirs-at-law shall receive
compensation for their pecuniary loss not to exceed an aggregate of
Five Thousand Dollars ($5,000.00) .

10. In the event that no benefits under other provisions of
this section are paid to the dependents or the heirs-at-law of the
deceased, an amount not to exceed Three Thousand Dollars ($3,000.00)
shall be paid for funeral expenses.

11. (a) If there is a surviving spouse and surviving children
entitled to receive death benefits herein, such survivors shall be
entitled to an immediate lump-sum payment of Ten Thousand Dollars
($10,000.00) to the spouse and Two Thousand Five Hundred Dollars
($2,500.00) to each surviving child not to exceed two children.

(b) If there is no surviving spouse but there are surviving
children entitled to receive death benefits herein, such surviving
children shall be entitled to a lump-sum payment of Ten Thousand
Dollars ($10,000.00) to be divided among all the children to share
and share alike.

(c) Any claim under this paragraph shall be substantiated by
the filing of a properly executed and authenticated proof of loss,
which form shall be prescribed by the Administrator, and payment of
such sum shall be made within fifteen (15) days after adjudication
of entitlement by the Court. Such sum shall not be subject to any
award of attorney fees in uncontested cases, except the Court shall
appoint a guardian ad litem to represent known and unknown minor
children and said guardian ad litem shall be paid a reasonable fee

for his services.
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Provided, that all judgments rendered awarding lump-sum death
benefits, except lump-sum attorney fee awards, may, at the
discretion of the Court, provide that said benefits be paid in trust
to an interest-bearing account in a federally insured banking
institution in the county wherein the judgment was rendered. The
banking institution may make appropriate charges to the beneficiary
for costs of trust management. These charges shall be fixed by
agreement of such institution and the judge rendering the judgment.
The judgment awarding lump-sum death benefits shall contain
instructions for regularly scheduled disbursements to be fixed by
the Court which may be modified by the Court upon a proper showing
of change of circumstance. The banking institution shall issue a
numbered receipt to the person paying the benefits into trust and
deliver a copy of the receipt to the Administrator. Each banking
institution receiving trust funds for deposit shall receive a
schedule of disbursements and shall monthly pay said disbursements
to the beneficiary as ordered by the Court. An annual accounting of
all such trust funds received and deposited shall be rendered by
each banking institution to the Court granting the judgment.

12. No payments on any permanent impairment order shall start
until payments on any pre-existing permanent impairment orders have
been completed.

SECTION 8. AMENDATORY 85 0.S. 1991, Section 24.2, is
amended to read as follows:

Section 24.2 A. Unless an employee gives oral or written
notice to the employer within sixty (60) days of the date an injury
occurs or the employee receives medical attention from a licensed
physician during the sixty-day period from the date an injury
occurred, the claim shall be forever barred, unless, in the
discretion of the trial judge, good cause is shown by the employee

to the Court to excuse such failure of notice or treatment.

Provided, for an occupational disease er—repeated—Etraums, notice
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shall be given to the employer within the statutory period for

occupational disease set out in Section 43 of Fitle85—-eof+h

Sklahema—Statutes this title. In the case of repeated trauma, the

employee must give oral or written notice to the employer within

sixty (60) days of the date an injury occurs, or the last date of

exposure, whichever occurs first. If such notice is not given, and

there is no lost time and the employee failed to obtain medical

treatment, then the burden of proof shifts to the employee to

establish by clear and convincing evidence that an injury occurred.

B. If the employer has notice of the injury and the injury is
not disputed and weekly temporary total disability benefit payments
are not commenced within twenty (20) days or if any subsequent
installment of temporary total disability benefits is not made
within ten (10) days after it becomes due, the insurer of the
employer shall pay to the employee a penalty of fifteen percent
(15%) of the unpaid or delayed weekly benefits. This penalty may be
imposed by the Court for good cause shown on a case by case basis.

C. The Administrator, on the basis of information collected,
may ask the Court to impose the penalty provided in subsection B of
this section.

D. Any penalty imposed pursuant to subsections B or C of this
section shall not be reported or used for rate-making purposes.

SECTION 9. AMENDATORY 85 0.S. 1991, Section 30, as
amended by Section 8, Chapter 294, 0.S.L. 1992 (85 0.S. Supp. 1992,
Section 30), is amended to read as follows:

Section 30. A. If the Court before which any proceedings for
compensation or concerning an award of compensation have been
brought, under the Workers' Compensation Act, determines that such
proceedings have not been brought on a reasonable ground, or that
denial of benefits has not been based on a reasonable ground, the
Court shall assess the total cost of the proceedings on the party,

who has brought them or the party who has unreasonably denied
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payment of benefits. Claims for services or treatment rendered or
supplies furnished pursuant to Section 14 of this title shall not be
enforceable unless approved by the Court. If approved, such claim
shall become a lien upon the compensation awarded, but shall be paid
therefrom only in the manner fixed by the Court. A claim for legal
services shall be determined by the Court on a quantum meruit basis;
provided, that such claim shall not exceed ten percent (10%) of the
amount of the award for temporary disability and shall not exceed
twenty percent (20%) of the amount of the award for permanent
disability or death benefits. Claims for legal services for
temporary disability awards shall be paid periodically. Claims for
legal fees for permanent total disability awards shall be paid
periodically at the rate of twenty percent (20%) of each weekly
check to the claimant until the attorney fee is satisfied. The
right to any such attorney fee shall be vested at the time the award
therefor becomes final. Claims for legal services for permanent
partial disability awards may be paid in a lump sum the same to be
deducted from the end of the award. Claims for legal services for
death awards may be paid in a lump sum which shall be deducted from
the periodic compensation payments at a rate of ten percent (10%)
per payment until the attorney fee is satisfied.

B. If a claim is denied by the Court, the employee's attorney

shall be responsible for the payment of all costs incurred in the

defense of the claim including, but not limited to, any filing fees,

deposition costs, or expert medical costs incurred by the employer.

SECTION 10. AMENDATORY 85 0.S. 1991, Section 43, 1is
amended to read as follows:

Section 43. A. The right to claim compensation under the
Workers' Compensation Act shall be forever barred unless, within two
(2) years after the date of accidental injury or death, a claim for
compensation is filed with the Workers' Compensation Court.

Provided however, a claim may be filed within two (2) years of the
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last payment of any compensation or remuneration paid in lieu of
compensation or medical treatment which was authorized by the
employer or the insurance carrier. Provided further however, with
respect to disease or injury caused by repeated trauma causally
connected with employment, a claim may be filed within two (2) years
of the date of last trauma or hazardous exposure. Provided further
however, in the case of asbestosis, silicosis or exposure to nuclear
radiation causally connected with employment, a claim may be filed
within two (2) years of the date of last hazardous exposure or
within two (2) years from the date said condition first becomes
manifest by a symptom or condition from which one learned in
medicine could, with reasonable accuracy, diagnose such specific
condition, whichever last occurs. The filing of any form or report
by the employer or insurance carrier shall not toll the above
limitations.

B. When a claim for compensation has been filed with the
Administrator as herein provided, unless the claimant shall in good
faith request a hearing and final determination thereon within five
(5) years from the date of filing thereof or within five (5) years
from the date of last payment of compensation or wages in lieu
thereof, same shall be barred as the basis of any claim for
compensation under the Workers' Compensation Act and shall be
dismissed by the Court for want of prosecution, which action shall
operate as a final adjudication of the right to claim compensation
thereunder. Provided, that any claims heretofore filed and pending
on the effective date of the Workers' Compensation Act before the
State Industrial Court shall likewise be barred after the expiration
of five (5) years from the filing date or within five (5) years from
the date of last payment of compensation or wages in lieu thereof.

C. The jurisdiction of the Court to reopen any cause upon an
application based upon a change in condition shall extend for that

period of time measured by the maximum number of weeks that could be
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awarded for the particular scheduled member where the change of
condition occurred, or for three hundred (300) weeks in the case of
injuries to the body or injuries not otherwise scheduled under the
provisions of Section 22 of this title, and unless filed within said
period of time after the date of the last order, shall be forever
barred.

D. Each employer shall post a notice advising employees that
they are covered by the Workers' Compensation Act and that ombudsman
services are available at the Workers' Compensation Court. The form
of the notice shall be prescribed by the rules of the Court. No
other notice to the employee shall be required other than said
poster required by this section; provided that nothing in this
subsection shall be construed to toll the Statute of Limitations
provided above.

E. Any lawyer, law firm or legal corporation, providing outside

legal services as defined in the Workers' Compensation Act, which

advertises its services to the public through the print, audio or

video marketplace shall include a statement that the Workers'

Compensation Court provides representation through the ombudsman

program for a fee of five percent (5%) of the claimant's award.

Such statement shall also include the address and telephone number

of the ombudsman program at the Workers' Compensation Court. In no

event shall the statement be any smaller, shorter or in a different

language than the size, duration or language of the message

indicating the telephone number and address of the lawyer, law firm

or legal corporation.

SECTION 11. This act shall become effective September 1, 1993.

44-1-5273 PS
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