STATE OF OKLAHOMA
1st Session of the 44th Legislature (1993)

HOUSE BILL NO. 1468 By: Benson

AS INTRODUCED
An Act relating to civil procedure; amending 12 0O.S.

1991, Sections 2004.1, 2005 and 2015, which relate
to the Oklahoma Pleading Code; modifying procedures
for the issuance and service of subpoenas and for
responding to them; regulating the use of facsimile
transmission for the giving of notice to attorneys
and the filing of papers; modifying relation back
of amendments of pleadings; amending 12 0.S. 1991,
Sections 3234 and 3235, which relates to the
Oklahoma Discovery Code; modifying procedures for
obtaining document production from a nonparty;
authorizing courts to order examinations by

nonphysicians; and providing an effective date.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:
SECTION 1. AMENDATORY 12 0.S. 1991, Section 2004.1,
amended to read as follows:
Section 2004.1 SUBPOENA
A. SUBPOENA FORATFENDANCE—OFWITNESSES,; FORM; ISSUANCE.

1. Every subpoena shall:

is

a. be issued by the clerk under the seal of the court+

shald;



o

state the name of the court and the title of the

action—and——shatl; and

C. command each person to whom it is directed to attend

and give testimony or to produce and permit inspection

and copying of designated books, documents or tangible

things in the possession, custody or control of that

person, or to permit inspection of premises, at a time

and place therein specified. A subpoena shall issue

from the clerk of the court where the action is

pending, and it may be served at any place within the

state.

2. A witness shall be obligated upon service of a subpoena to

attend a trial or hearing at any place within the state and to

attend a deposition or produce or allow inspection of documents at a

location that is authorized by subsection B of Section 3230 of this

title.
3. The clerk shall issue a subpoena, or a subpoena for the
production of documentary evidence, signed and sealed but otherwise

in blank, to a party requesting it, who shall fill it in before

service.
B.
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therein shall be made by delivering or mailing a copy thereof to
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such person and, if the persons's attendance is demanded, by

tendering to him the fees for one (1) day's attendance and the
mileage allowed by law. Service of a subpoena may be accomplished
by any person who is eighteen (18) years of age or older. Prior

notice of any commanded production of documents and things or

inspection of premises before trial shall be served on each party in

the manner prescribed by subsection B of Section 2005 of this title.

2. Service of a subpoena by mail may be accomplished by mailing
a copy thereof by certified mail with return receipt requested and
delivery restricted to the person named in the subpoena. The person
serving the subpoena shall make proof of service thereof to the
court promptly and, in any event, before the witness is required to
testify at the hearing or trial. If service is made by a person
other than a sheriff or deputy sheriff, such person shall make
affidavit thereof. If service is by mail, the person serving the
subpoena shall show in his proof of service the date and place of
mailing and attach a copy of the return receipt showing that the
mailing was accepted. Failure to make proof of service does not
affect the validity of the service, but service of a subpoena by
mail shall not be effective if the mailing was not accepted by the
person named in the subpoena. Costs of service shall be allowed
whether service is made by the sheriff, his deputy, or any other
person. When the subpoena is issued on behalf of a state
department, board, commission, or legislative committee, fees and
mileage shall be paid to the witness at the conclusion of the
testimony out of funds appropriated to the state department, board,

commission, or legislative committee.
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¥ C. PROTECTION OF PERSONS SUBJECT TO SUBPOENAS.

1. A party or an attorney responsible for the issuance and

service of a subpoena shall take reasonable steps to avoid imposing

undue burden or expense on a person subject to that subpoena. The

court on behalf of which the subpoena was issued shall enforce this

duty and impose upon the party or attorney, or both, in breach of

this duty an appropriate sanction, which may include, but is not

limited to, lost earnings and a reasonable attorney's fee.

2. a. A person commanded to produce and permit inspection

and copying of designated books, papers, documents or

tangible things, or inspection of premises need not

appear in person at the place of production or

inspection unless commanded to appear for deposition,

hearing or trial.

Subject to paragraph 2 of subsection D of this

>

section, a person commanded to produce and permit

inspection and copying may, within fourteen (14) days

after service of the subpoena or before the time

specified for compliance if such time is less than

fourteen (14) days after service, serve upon the party

or attorney designated in the subpoena written

objection to inspection or copying of any or all of

the designated materials or of the premises. If

objection is made, the party serving the subpoena

shall not be entitled to inspect and copy the

materials or inspect the premises except pursuant to

an order of the court by which the subpoena was

issued. If objection has been made, the party serving

the subpoena may, upon notice to the person commanded

to produce, move at any time for an order to compel

the production. Such an order to compel production

shall protect any person who is not a party or an

Reg. No. 5384 Page
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officer of a party from significant expense resulting

from the inspection and copying commanded.

On timely motion, the court by which a subpoena was

issued shall guash or modify the subpoena if it:

(1) fails to allow reasonable time for compliance; or

(2) requires a person to travel to a place beyond the

limits allowed under paragraph 2 of subsection A

of this section; or

(3) regquires disclosure of privileged or other

protected matter and no exception or waiver

applies; or

(4) subjects a person to undue burden; or

(5) requires production of books, papers, documents

or tangible things that fall outside the scope of

discovery permitted by Section 3226 of this

title.

If a subpoena:

(1) requires disclosure of a trade secret or other

confidential research, development, or commercial

information; or

(2) requires disclosure of an unretained expert's

opinion or information not describing specific

events or occurrences in dispute and resulting

from the expert's study made not at the request

of any party,

the court may, to protect a person subject to or

affected by the subpoena, gquash or modify the

subpoena. However, if the party in whose behalf the

subpoena is issued shows a substantial need for the

testimony or material that cannot be otherwise met

without undue hardship and assures that the person to

whom the subpoena is addressed will be reasonably

Page



compensated, the court may order appearance or

production only upon specified conditions.

D. DUTIES IN RESPONDING TO SUBPOENA.

1. A person responding to a subpoena to produce documents shall

produce them as they are kept in the usual course of business or

shall organize and label them to correspond with the categories in

the demand.

2. When information subject to a subpoena is withheld on a

claim that it is privileged or subject to protection as trial

preparation materials, the claim shall be made expressly and shall

be supported by a description of the nature of the documents,

communications, or things not produced that is sufficient to enable

the demanding party to contest the claim.

E. CONTEMPT. Failure by any person without adequate excuse to
obey a subpoena served upon him may be deemed a contempt of the
court from which the subpoena issued.

SECTION 2. AMENDATORY 12 0.S. 1991, Section 2005, is
amended to read as follows:

Section 2005. SERVICE AND FILING OF PLEADINGS AND OTHER PAPERS

A. SERVICE: WHEN REQUIRED. Except as otherwise provided in
this title, every order required by its terms to be served, every
pleading subsequent to the original petition unless the court
otherwise orders because of numerous defendants, every paper
relating to discovery required to be served upon a party or any
other person unless the court otherwise orders, every written motion
other than one which may be heard ex parte, and every written
notice, appearance, demand, offer of judgment, and similar paper
shall be served upon each of the parties. No service need be made
on parties in default for failure to appear except that pleadings
asserting new or additional claims for relief against them shall be
served upon them in the manner provided for service of summons in

Section 2004 of this title.
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B. SERVICE: HOW MADE. Whenever pursuant to this act service
is required or permitted to be made upon a party represented by an
attorney the service shall be made upon the attorney unless service
upon the party himself is ordered by the court or final judgment has
been rendered and the time for appeal has expired. Service upon the
attorney or upon a party shall be made by delivering a copy to him
or by mailing it to him at his last-known address or, if no address

is known, by leaving it with the clerk of the court. Service upon

an attorney may also be made by electronic transmission of a

facsimile to the attorney's office. If service by electronic

transmission is completed after 5:00 p.m. of the recipient's local

time, service shall be deemed to occur on the next day which is not

a Saturday, Sunday or legal holiday. Delivery of a copy within this

section means:

1. Handing it to the attorney or to the party; or

2. Leaving it at his office with his clerk or other person in
charge thereof; or

3. If there is no one in charge, leaving it in a conspicuous
place therein; or

4. TIf the office is closed or the person to be served has no
office, leaving it at his dwelling house or usual place of abode
with some person residing therein who is fifteen (15) years of age
or older.

Except for service of the summons and the original petition, service
by mail is complete upon mailing.

C. SERVICE: NUMEROUS DEFENDANTS. 1In any action in which there
are unusually large numbers of defendants, the court, upon motion or
of its own initiative, may order that service of the pleadings of
the defendants and replies thereto need not be made as between the
defendants and that any cross-claim, counterclaim, or matter
constituting an avoidance or affirmative defense contained therein

shall be deemed to be denied or avoided by all other parties and

Reg. No. 5384 Page



that the filing of any such pleading and service thereof upon the
plaintiff constitutes due notice of it to the parties. A copy of
every such order shall be served upon the parties in such manner and
form as the court directs.

D. FILING. All papers after the petition required to be served
upon a party shall be filed with the court either before service or
within a reasonable time thereafter, but the court may on motion of
a party or on its own initiative order that depositions upon oral
examination and interrogatories, requests for documents, requests
for admission, and answers and responses thereto not be filed unless
on order of the court or for use in the proceeding. All papers
filed with the court shall include a statement setting forth the
names of the persons served and the date, place, and method of
service.

E. FILING WITH THE COURT DEFINED.

1. The filing of pleadings—andother papers with the court as

required by this act shall be made by filing them with the clerk of
the court, except that the judge may permit the papers to be filed
with him, in which event he shall note thereon the filing date and
forthwith transmit them to the office of the clerk.

2. A duplicate of any paper shall be acceptable for filing with

the court and shall have the same force and effect as an original.

For purposes of this section a duplicate is a copy produced on

unglazed white or eggshell paper by mechanical, chemical or

electronic means, or by other equivalent technigque, which accurately

reproduces the original. A duplicate that is acceptable for filing

shall not be refused because any signatures thereon are duplicates.

A carbon copy shall not be considered a duplicate for purposes of

this section.

3. Papers may be filed by facsimile transmission directly to

the court or the court clerk if permitted by a rule of court.
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4. The clerk shall not refuse to accept for filing any paper

solely because it is not presented in proper form as required by

these rules or any local rules or practices.

SECTION 3. AMENDATORY 12 0.S. 1991, Section 2015, is
amended to read as follows:

Section 2015. AMENDED AND SUPPLEMENTAL PLEADINGS

A. AMENDMENTS. A party may amend his pleading once as a matter
of course at any time before a responsive pleading is served or, if
the pleading is one to which no responsive pleading is permitted and
the action has not been placed upon the trial calendar, he may so
amend it at any time within twenty (20) days after it is served.
Amendments to add omitted counterclaims or to add or drop parties
may be made as a matter of course within the time specified above.
Otherwise a party may amend his pleading only by leave of court or
by written consent of the adverse party; and leave shall be freely
given when justice so requires. A party shall respond to an amended
pleading within the time remaining for response to the original
pleading or within ten (10) days after the service of the amended
pleading, whichever period may be longer, unless the court otherwise
orders.

B. AMENDMENTS TO CONFORM TO THE EVIDENCE. When issues not
raised by the pleadings or by the pretrial conference order, where
the order has superseded the pleadings, are tried by express or
implied consent of the parties, they shall be treated in all
respects as if they had been raised in the pleadings or the pretrial
conference order. Such amendment as may be necessary to cause the
pleadings or the pretrial conference order to conform to the
evidence and to raise these issues may be made upon motion of any
party at any time, even after judgment; but failure so to amend does
not affect the result of the trial of these issues. If evidence is
objected to at the trial on the ground that it is not within the

issues made by the pleadings or the pretrial conference order, the
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court may allow the pleadings or the pretrial conference order to be
amended and shall do so freely when the presentation of the merits
of the action will be served thereby and the objecting party fails
to satisfy the court that the admission of such evidence would
prejudice him in maintaining his action or defense upon the merits.
The court may grant a continuance to enable the objecting party to
meet such evidence.

Where the pretrial conference order has superseded the
pleadings, it is sufficient to amend the order and the pleadings
shall not be amended.

C. RELATION BACK OF AMENDMENTS. Whenever—the An amendment of a

pleading relates back to the date of the original pleading when:

1. Relation back is permitted by the law that provides the

statute of limitations applicable to the action; or

2. The claim or defense asserted in the amended pleading arose
out of the conduct, transaction, or occurrence set forth or

attempted to be set forth in the original pleading+—the—amendment

1o+t~ ol + + da+ £ +h raeoya ol o~ W
T eSS 1 cTt A 1o Tttt ACESE=AC EE R as Eammy S aa S S &S

v
=

B+ AfR; Or

3. The amendment ehenging changes the party or the naming of

the party against whom a claim is asserted xelates—back 1f £he

forarrnTt ey Az oo
OGO g EOoVYTE5TC

r paragraph 2 of this subsection is satisfied and,

within the period provided by +aw subsection I of Section 2004 of

this title for commenceing—the action against—him service of the

summons and petition, the party to be brought in by amendment:

= a. Has received such notice of the institution of the
action that he will not be prejudiced in maintaining
his defense on the merits; and
2~ b. Knew or should have known that, but for a mistake
concerning the identity of the proper party, the
action would have been brought against him.
An amendment to add an omitted counterclaim does not relate back to

the date of the original answer.
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The delivery or mailing of process to the Attorney General of
Oklahoma, or an agency or officer who would have been a proper
defendant if named, satisfies the requirements of porcgrophs—1and 2

kereof subparagraphs a and b of this paragraph with respect to the

State of Oklahoma or any agency or officer thereof to be brought
into the action as a defendant.

D. SUPPLEMENTAL PLEADINGS. Upon motion of a party the court
may, upon reasonable notice and upon such terms as are just, permit
him to serve a supplemental pleading setting forth transactions or
occurrences or events which have happened since the date of the
pleading sought to be supplemented. Permission may be granted even
though the original pleading is defective in its statement of a
claim for relief or defense. If the court deems it advisable that
the adverse party plead to the supplemental pleading, it shall so
order, specifying the time therefor. A supplemental pleading
relates back to the date of the original pleading if it arises out
of the conduct, transaction, or occurrence set forth in the original
pleading.

SECTION 4. AMENDATORY 12 0.S. 1991, Section 3234, is
amended to read as follows:

Section 3234. A. SCOPE. Any party may serve on any other
party a request:

1. To produce and permit the party making the request, or
someone acting on his behalf, to inspect and copy any designated
documents including, but not limited to, writings, drawings, graphs,
charts, photographs, motion picture films, phonograph records, tape
and video recordings, records and other data compilations from which
information can be obtained, translated, if necessary, by the
respondent through detection devices into reasonably usable form, or
to inspect and copy, test or sample any tangible things which

constitute or contain matters within the scope of subsection B of
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Section 3226 of this title and which are in the possession, custody
or control of the party upon whom the request is served; or

2. To permit entry upon designated land or other property in
the possession or control of the party upon whom the request is
served for the purpose of inspection and measuring, surveying,
photographing, testing or sampling the property or any designated
object or operation thereon, within the scope of subsection B of
Section 3226 of this title.

B. PROCEDURE. The request to produce or permit inspection or
copying may, without leave of court, be served upon the plaintiff
after commencement of the action and upon any other party with the
summons and petition or after service of the summons and petition
upon that party. The request shall set forth and describe with
reasonable particularity the items to be inspected either by
individual item or by category. The request shall specify a
reasonable time, place and manner of making the inspection and
performing the related acts.

The party, upon whom the request is served, shall serve a
written response within thirty (30) days after the service of the
request, except that a defendant may serve a response within
forty-five (45) days after service of the summons and petition upon
that defendant. The court may allow a shorter or longer time. The
response shall state, with respect to each item or category, that
inspection and related activities shall be permitted as requested,
unless the request is objected to, in which event the reasons for
objection shall be stated. If objection is made to part of an item
or category, the part shall be specified. The party submitting the
request may move for an order under subsection A of Section 3237 of
this title with respect to any objection to or other failure to
respond to the request or any part thereof, or any failure to permit

inspection as requested.
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PARTIES. A person not a party to the action may be compelled to

produce documents and things or to submit to an inspection as

provided in Section 2004.1 of this title.

SECTION 5. AMENDATORY 12 0.S. 1991, Section 3235, is
amended to read as follows:

Section 3235. A. SCOPE WHEN ELEMENT OF CLAIM OR DEFENSE. When
the physical, including the blood group, or mental condition of a
party or of a person in custody or under the legal control of a
party, is in controversy in any proceeding in which the person
relies upon that condition as an element of his claim or defense, an
adverse party may take a physical or mental examination of such
person.

B. PROCEDURE WHEN ELEMENT OF CLAIM OR DEFENSE. The party
desiring to take the physical or mental examination of another party
or of a person in custody or control of another party within the
scope of subsection A of this section shall serve his request upon
the person to be examined and all other parties. The request shall
specify the time, place, manner, conditions and scope of the
examination and the person or persons by whom it is to be made.

No request shall be served until thirty (30) days after service
of summons and petition upon the defendant. The request shall set a
time for the examination not less than five (5) days after service
of the notice.

If the party or person in custody or control of the party who is
to be examined objects to the physical or mental examination then he
shall file a motion objecting to the examination and setting out the
reasons why his mental or physical condition is not in controversy
or such person may apply for a protective order under the provisions
of subsection C of Section 3226 of this title. The burden of proof
is upon the person objecting to the examination or requesting a
protective order. The court may set the conditions for examination

or refuse to permit such examination if the mental or physical
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condition is not in controversy. If the party or the person in
custody or control of the party refuses to obey the court order to
submit to a physical or mental examination the court may impose
those sanctions provided for in paragraph 4 of subsection A and
paragraph 2 of subsection B of Section 3237 of this title.

If the motion is granted to prohibit the examination, the court
may impose those sanctions provided for in paragraph 4 of subsection
A of Section 3237 of this title upon the party requesting the
examination.

C. ORDER FOR EXAMINATION. When the physical, including the
blood group, or mental condition of a party, or a person in the
custody or under the legal control of a party, is in controversy but
does not meet the conditions set forth in subsection A of this
section, the court in which the action is pending may order the
party to submit to a physical or mental examination by a physieian

suitably licensed or certified examiner or to produce for such

examination the agent, employee or person in his custody or legal
control. The order may be made only on motion for good cause shown
and upon notice to the person to be examined and to all parties.
The order shall specify the time, place, manner, conditions and
scope of the examination and the person or persons by whom it is to
be made.

D. PHYSICIAN REPRESENTATIVE MAY BE PRESENT. The—physieian A

representative of the person to be examined may be present at the

examination.

E. REPORT OF EXAMINING—PRHYSTICIAN EXAMINER.

1. 1If requested by the party or the person examined under this
section, the party causing the examination to be made shall deliver
to him a copy of a detailed written report of the examining
physieian examiner setting out his findings, including results of
all tests made, diagnoses and conclusions, together with the 1like

reports of all earlier examinations of the same condition. After
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delivery, the party causing the examination shall be entitled upon
request to receive from the party or person against whom the order
is made a like report of any examination, previously or thereafter
made, of the same condition, unless, in the case of a report of
examination of a person not a party, the party shows that he is
unable to obtain it. The court on motion may enter an order against
a party requiring delivery of a report on such terms as are just.

If a—physieian an examiner fails or refuses to make a report the

court may exclude his testimony if offered at the trial.

2. If the physician or psychotherapist-patient privilege has
not already been waived as provided in the Oklahoma Evidence Code
requesting and obtaining a report of the examination made or by
taking the deposition of the examiner, the party examined waives any
privilege he may have in that action or any other involving the same
controversy, regarding the testimony of every other person who has
examined or may thereafter examine him in respect of the same
physical or mental condition.

3. This subsection applies to examinations made by agreement of
the parties, unless the agreement expressly provides otherwise.

This subsection does not preclude discovery of a report of an
examining—physieian examiner or the taking of a deposition of the
physi+eian examiner in accordance with the provisions of any other
section of the Oklahoma Discovery Code.

SECTION 6. This act shall become effective September 1, 1993.

44-1-5384 PS
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