STATE OF OKLAHOMA
1st Session of the 43rd Legislature (1991)

SENATE BILL NO. 325 BY: WILLIAMS (Don)

AS INTRODUCED
AN ACT RELATING TO SCHOOLS; AMENDING SECTIONS 1, 2,

3, 4, 5, 6, 9, 10, 11, 12, 13, and 15, CHAPTER 261,
0.S.L. 1988 (70 O0.S. SUPP. 1990, SECTIONS 6000,
6001, 6002, 6003, 6004, 6005, 6008, 6009, 6010,
6011, 6012, and 6014), WHICH RELATE TO THE OKLAHOMA
TUITION TRUST ACT; RENAMING ACT; RESTATING
PURPOSES; CHANGING CERTAIN DEFINITIONS; RENAMING
TRUST; CHANGING PROVISION FOR TRUST CHAIRMAN;
DELETING AUTHORITY FOR DELEGATING CERTAIN FUNCTIONS
AND AUTHORITY; CREATING "OKLAHOMA COLLEGE SAVINGS
TRUST FUND"; PROVIDING FOR MANAGEMENT AND CONTROL
OF TRUST FUND; DESIGNATING SOURCES OF TRUST
PRINCIPAL; DELETING AUTHORITY FOR INVESTMENT
COMMITTEE; PROVIDING FOR CERTAIN ACCRUAL OF INCOME
AND INVESTMENT RETURN; PROHIBITING CERTAIN USES OF
INCOME, INVESTMENT RETURN, AND PRINCIPAL; PROVIDING
CERTAIN EXPENSES BE FUNDED FROM LEGISLATIVE
APPROPRIATIONS; PROVIDING FOR MANNER OF DISCHARGE
OF DUTIES OF TRUSTEES; REQUIRING CERTAIN PLANS AND
REPORTS; DEFINING CERTAIN FIDUCIARY RELATIONSHIP;
AUTHORIZING CERTAIN POWERS OF IMPLEMENTATION AND
ADMINISTRATION; CHANGING CERTAIN REQUIREMENTS FOR
TERMS OF CERTAIN CONTRACTS; RESTRICTING CERTAIN

PARTICIPATION BY INSTITUTIONS; DELETING REQUIREMENT



FOR CERTAIN CONTRACT PROVISIONS; TERMINATING
CERTAIN FUND IN THE STATE TREASURY; CHANGING
CERTAIN REQUIREMENT FOR MAKING REQUESTS OF UNITED
STATES INTERNAL REVENUE SERVICE; RESTATING CERTAIN
AUTHORIZATION FOR OKLAHOMA INCOME TAX DEDUCTIONS
AND EXCLUSIONS; REPEALING SECTIONS 7, 8, AND 14,
CHAPTER 261, O.S.L. 1988, SECTION 16, CHAPTER 261,
0.S.L. 1988, AS AMENDED BY SECTION 16, CHAPTER 375,
0.S.L. 1989, SECTION 17, CHAPTER 261, O.S.L. 1988,
AS AMENDED BY SECTION 17, CHAPTER 375, O0.S.L. 1989,
SECTION 18, CHAPTER 261, O.S.L. 1988, AND SECTION
19, CHAPTER 261, O.S.L. 1988, AS AMENDED BY SECTION
18, CHAPTER 375, O0.S.L. 1989 (70 O.S. SuPP. 1990,
SECTIONS 6006, 6007, AND 6013), WHICH RELATE TO THE
OKLAHOMA TUITION TRUST ACT; PROVIDING AN EFFECTIVE

DATE; AND DECLARING AN EMERGENCY.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:

SECTION 1. AMENDATORY Section 1, Chapter 261, 0.S.L.
1988 (70 0.S. Supp. 1990, Section 6000), is amended to read as
follows:

Section 6000. Seetions—3—+threough 315 Section 6000 et seqg. of

this aet title shall be known and may be cited as the "Oklahoma

Faitden College Savings Trust Act".

SECTION 2. AMENDATORY Section 2, Chapter 261, 0.S.L.
1988 (70 0.S. Supp. 1990, Section 6001), is amended to read as
follows:

Section 6001. A+ The registaturefinds—anddeectares—the
foltowings+
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aehievehigh standards—ef performanee purpose of the Oklahoma

College Savings Trust Act is to foster efforts by parents and other

individuals to accrue savings which will at least partially offset

the basic costs of higher education at some future time for persons

they wish to receive the benefits of such education. It is the

further purpose of the act to provide a means by which earnings from

such savings will be exempt from individual income tax by this state

and by the government of the United States. 1In establishing this

act and the trust created by it, however, the Legislature does not,

by itself or for this state or for the Trust or for the Oklahoma

State Regents of Higher Education or any other agency of this state,

make any guarantee or warranty, express or implied, except as stated

in individual advance college payment contracts entered into by the

Trust and a purchaser, that such monies will be returned; will earn

a return on investment; will be sufficient to meet the basic future

costs of higher education at any institution; will establish for any

person any right to or preference for admission, retention, housing,

or other consideration; or that any future costs will be guaranteed

or institutional policies restricted or governed in any way; or that

policies of the Trust will not be subject to change.

SECTION 3. AMENDATORY Section 3, Chapter 261, 0.S.L.
1988 (70 0.S. Supp. 1990, Section 6002), is amended to read as
follows:

Section 6002. As used in the Oklahoma Fwitiern College Savings

Trust Act:

Reg. No. 079 Page



1. "Advance &witiern college payment contract" means a contract

entered into by the Trust and a purchaser #fe—provide—for—thehigher

t+on—6f whereby the Trust shall apply purchaser payments or the

remainder thereof, and earned income therefrom, to basic costs of

higher education incurred by a qualified beneficiary at a

participating institution;

2 . " "

Edueatiens "Basic costs of higher education" means:

a. general enrollment fee, nonresident tuition, other

fees established by the Regents or such tuition and

fees as are established by a participating institution

which is not a part of The Oklahoma State System of

Higher Education, and

i

costs of housing in a residential facility operated by

the participating institution, or of that portion of

the cost of other housing that does not exceed the

average cost of housing in such residential facility

and for which payments are collected by the

participating institution, and

5

costs of the following items if payments are collected

by the participating institution and if the items are

specified by the participating institution as required

generally or are specified in a course syllabus as

required for a particular course: Books, workbooks,

syllabi, computer hardware and software, and other

materials and equipment;

3. "Eligibility period" means the period of time during which a

qualified beneficiary may exercise the rights granted in an advance

college payment contract;

4. "Fund" means the Oklahoma College Savings Trust Fund created

by the Oklahoma College Savings Trust Act;

Reg. No. 079 Page 5



"Participating institution" means an institution of higher

education within this state which is accredited by the Regents and

is designated by the Regents as a participating institution for the

14

purposes of the Oklahoma College Savings Trust Act
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"Trustees" means the trustees of the Oklahoma College

10.

Savings Trust.

Chapter 261, 0.S.L.

Section 4,

AMENDATORY

SECTION 4.

is amended to read as

Section 6003),

1990,

Supp .

(70 O.sS.

1988

follows
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The Fund shall be managed and controlled by

Savings Trust Fund".

who shall utilize the Fund to implement and operate

the Trustees,

The trust principal shall

the Oklahoma College Savings Trust Act.

consist of
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and
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Notwithstanding other provisions of law, income and investment

return on Fund principal shall accrue to the Fund for use as

provided by authorization of the Trustees for the purposes of the

Oklahoma College Savings Trust Act. ©No such income or investment

return or principal shall be used for indirect expenses. Expenses

incurred by the Trust, other than direct expenses for investment

management and custodial fees, audits, costs of management of

participant accounts and payment services, and publication of

reports, shall be paid from monies appropriated to the Regents by

the Legislature.

D. The Trustees shall discharge their duties as trustees of the

Fund:

1. With the care, skill, prudence, and diligence under the

circumstances then prevailing that a prudent person acting in a like

capacity and familiar with such matters would use in the conduct of

an enterprise of a like character and with like aims;

2. By diversifying the investments of the monies of the Fund so

as to minimize the risk of large losses, unless under the

circumstances it is clearly prudent not to do so; and

3. In accordance with the laws, documents and instruments

governing the Fund.

E. The monies of the Fund shall be invested only in assets

eligible for the investment of funds of legal reserve life insurance

companies in this state as provided for in Sections 1602 through

1611, 1613 through 1620, and 1622 through 1624 of Title 36 of the

Oklahoma Statutes. The term "admitted assets" shall mean the amount

of the monies of the Fund, and the provisions relating to limitation

of investments as a percentage of surplus and loans to policvyholders

Reg. No. 079 Page



shall be inapplicable with respect to investment of the monies of

the Fund. The monies of the Fund may be invested in certificates of

indebtedness or such other enforceable evidences of obligation as

may be utilized in rights-of-way acquisitions by the Oklahoma

Department of Transportation. The monies of the Fund may also be

invested in bonds secured by first mortgages, pass-through

securities, and insured participation certificates representing

interests in first mortgages or insured mortgage pass-through

certificates on one- to four-family residences located within this

state.

F. The Trustees may procure insurance indemnifying Regents from

personal loss or accountability from liability resulting from an

action or inaction as a Trustee.

G. The Trustees may establish an investment committee for the
Fund. Such investment committee shall be composed of Trustees
appointed by the chairman of the Trustees. The committee shall make

recommendations to the entire membership of the Trustees on all

matters related to the choice of custodians and managers of the

assets of the Fund, on the establishment of investment and fund

management guidelines, and in planning future investment policy.

The committee shall have no authority to act on behalf of the

Trustees in any circumstances whatsoever. No recommendation of the

committee shall have effect as an action of the Trustees nor take

effect without the approval of the Trustees.

H. The Trustees shall retain qualified investment managers to

provide for the investment of the monies of the Fund. The

investment managers shall be chosen by a solicitation of proposals

on a competitive bid basis pursuant to standards set by the

Trustees. Subject to the overall investment guidelines set by the

Trustees, the investment managers shall have full discretion in the

management of those monies of the Fund allocated to the investment

managers. The Trustees shall manage those monies not specifically
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allocated to the investment managers. The monies of the Fund

allocated to the investment managers shall be actively managed by

the investment managers, which may include selling investments and

realizing losses if such action is considered advantageous to longer

term return maximization. Because of the total return objective, no

distinction shall be made for management and performance evaluation

purposes between realized and unrealized capital gains and losses.

I. Funds and revenues for investment by the investment managers

or the Trustees shall be placed with a custodian selected by the

Trustees. The custodian shall be a bank or trust company offering

pension fund master trustee and master custodial services. The

custodian shall be chosen by a solicitation of proposals on a

competitive bid basis pursuant to standards set by the Trustees. 1In

compliance with the investment policy guidelines of the Trustees,

the custodian bank or trust company shall be contractually

responsible for ensuring that all monies of the Fund are invested in

income-producing investment vehicles at all times. If a custodian

bank or trust company has not received direction from the investment

managers of the Fund as to the investment of the monies of the Fund

in specific investment vehicles, the custodian bank or trust company

shall be contractually responsible to the Trustees for investing the

monies in appropriately collateralized short-term interest-bearing

investment vehicles.

J. Prior to August 1 of each year, the Trustees shall develop

written investment plans for the Fund.

K. The Trustees shall compile quarterly financial reports of

all the funds and accounts of the Fund on a fiscal year basis. The

reports shall include several relevant measures of investment value,

including acquisition cost and current fair market value with

appropriate summaries of total holdings and returns. The reports

shall contain combined and individual rates of returns of the

investment managers by category of investment, over periods of time.
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The reports shall be distributed to the Director of the Legislative

Service Bureau, the Chairman of the Joint Committee on Fiscal

Operations, the Director of the Office of State Finance, and the

State Treasurer.

L. Before October 1 of each year, the Trustees shall publish an

annual report presented in simple and easily understood language.

The report shall cover the operation of the Trust and the Fund

during the immediately preceding fiscal year, including income,

disbursements, and the financial condition of the Fund at the end of

the fiscal year. The report shall include an opinion by a Certified

Public Accountant or public accountant licensed by the Oklahoma

State Board of Public Accountancy stating that the related financial

statements are prepared in accordance with generally accepted

accounting principles. The report shall also contain the

information issued in the quarterly reports required pursuant to

subsection K of this section. The report shall be distributed to

the Governor, the Speaker of the House of Representatives, the

President Pro Tempore of the Senate, the Director of the Legislative

Service Bureau, the Chairman of the Joint Committee on Fiscal

Operations, the Director of the Office of State Finance, and each

Trust participant.

M. A person or a financial institution is a fiduciary with

respect to the Fund to the extent that the person or the financial

institution:

1. Exercises any discretionary authority or discretionary

control respecting management of the Fund or exercises any authority

or control respecting management or disposition of the assets of the

Fund;

2. Renders investment advice for a fee or other compensation,

direct or indirect, with respect to any monies or other property of

the Fund, or has any authority or responsibility to do so; or
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3. Has any discretionary authority or discretionary

responsibility in the administration of the Fund.

N. A fiduciary with respect to the Fund shall not cause the

Fund to engage in a transaction if the fiduciary knows or should

know that such transaction constitutes a direct or indirect:

1. Sale or exchange, or leasing of any property from the Fund

to a party in interest;

2. Lending of money or other extension of credit from the Fund

to a party in interest;

3. Furnishing of goods, services, or facilities from the Fund

to a party in interest; or

4. Transfer to, or use by or for the benefit of, a party in

interest of any assets of the Fund.

O. A fiduciary with respect to the Fund shall not:

1. Deal with the assets of the Fund in the fiduciary's own

interest or for the fiduciary's own account;

2. In the fiduciary's individual or any other capacity act in

any transaction involving the Fund on behalf of a party whose

interests are adverse to the interests of the Fund; or

3. Receive any consideration for the fiduciary's own personal

account from any party dealing with the Fund in connection with a

transaction involving the assets of the Fund.

P. A fiduciary with respect to the Fund may:

1. Invest all or part of the assets of the Fund in deposits

which bear the highest interest rate available for funds with the

necessary degree of availability in a bank or similar financial

institution supervised by the United States or a state, if such bank

or other institution is a fiduciary of such plan; or

2. Provide any ancillary service by a bank or similar financial

institution supervised by the United States or a state, if such bank

or other institution is a fiduciary of such plan.
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SECTION 5. AMENDATORY Section 5, Chapter 261, 0.S.L.
1988 (70 O0.S. Supp. 1990, Section 6004), is amended to read as
follows:

Section 6004. A. For the purpose of implementing and

administering the Oklahoma Fuitiern College Savings Trust Act, the
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C. An advance #uitien college payment contract may provide
that, if after a number of years specified in the contract the
contract has not been terminated or the qualified beneficiary's
rights under the contract have not been exercised, the Trust, after
making a reasonable effort to locate the purchaser and qualified
beneficiary or the agent of either, shall retain the amounts
otherwise payable and the rights of the qualified beneficiary, the
purchaser or the agent of either shall be considered terminated.

SECTION 7. AMENDATORY Section 9, Chapter 261, 0.S.L.
1988 (70 0.S. Supp. 1990, Section 6008), is amended to read as

follows:
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An advance #witien college payment contract

A

Section 6008.

shall authorize a termination of the contract when any one of the

following occurs

The qualified beneficiary dies;
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4
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that the advance +£uitien

in writing,

higher education and requests,
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4

college payment contract be terminated

determined by the Frust Trustees and

Other circumstances,
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occur.

set forth in the advance £witien college payment contract,
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B+~ Unless otherwise provided by resolution of the Regents
Trustees, assets of the Trust shall be expended in the following
order of priority:

1. to make payments to institutions of higher education on

behalf of qualified beneficiaries;

2. to make refunds upon termination of an advance +uitien
college payment contract; and
3. to pay the costs of administration and organization of the

Trust and the £fand Fund.

E 7\ +
T T

thestater—dneluding—but not 1imited to—state pensieon funds——on
sweh—terms—and—econditions—as—are—agrecable—to—the Frust-

SECTION 9. AMENDATORY Section 11, Chapter 261, 0.S.L.
1988 (70 O0.S. Supp. 1990, Section 6010), is amended to read as
follows:

Section 6010. A. The Regents Trustees shall solicit answers to
appropriate ruling requests from the United States Internal Revenue

Service regarding the tax status of the value received uwrnder—the

pursuant to an advance college payment contract to the purchaser e=

and to the qualified beneficiary. The Regents Trustees shall

attempt to ensure that purchasers and qualified beneficiaries
receive the maximum federal and state tax benefits under this

program. No contracts shall be entered into with any purchaser

Tiin |
1~

N
OIT T

19908 o+ until receipt of an Internal Revenue
Service private letter ruling determining that:

1. the income of the Trust is excludable from gross income as
income earned by an integral part of the state or as income derived
from the exercise of an essential governmental function that accrues
to the state under Section 115 of the Internal Revenue Code 26

U.S.C.A., Section 101 et seqg.; =and

Reg. No. 079
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2. the purchase price of such a contract either is excludable
from the application of the federal gift tax or qualifies as a gift

of a present interest in property eligible for the +ter-thousand

dettaxr Ten Thousand Dollar ($10,000.00) annual exclusion under

Section 2503 of the Internal Revenue Code, whichever occurs later;

and

3. payments to a participating institution are excludable from

the gross income of the qualified beneficiary in behalf of whom they

are paid.

B. The Regents may solicit answers to appropriate ruling
requests from the United States Securities and Exchange Commission
regarding the application of federal security laws to the £furnd

operation of the Trust and the Fund.

SECTION 10. AMENDATORY Section 12, Chapter 261, 0.S.L.
1988 (70 0.S. Supp. 1990, Section 6011), is amended to read as
follows:

Section 6011. State institutions of higher education,
purchasers and qualified beneficiaries may enforce the Oklahoma

Fueitden College Savings Trust Act and any contract entered into

pursuant to the Oklahoma Feitiern College Savings Trust Act in the

district court for Oklahoma County.

SECTION 11. AMENDATORY Section 13, Chapter 261, 0.S.L.
1988 (70 O0.S. Supp. 1990, Section 6012), is amended to read as
follows:

Section 6012. A. Except as provided in subsection B of this
section, the assets of the Trust shall be preserved, invested, and
expended solely pursuant to and for the purposes set forth in the

Oklahoma Fwitiern College Savings Trust Act and shall not be loaned

or otherwise transferred or used by the state for any purpose other

than the purposes of the Oklahoma Fuitiern College Savings Trust Act.

This section shall not be construed to prohibit the Trust from

investing in, by purchase or otherwise, bonds, notes, or other

Reg. No. 079 Page
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obligations of the state, an agency of the state, or an
instrumentality of the state.

B. ©Not less than three percent (3%) nor more than ten percent
(10%), as determined by the Regents, of the interest income
generated by the investment of the assets of the Oklahoma College
Tuitien Savings Trust Fund shall be used for the purpose of making
tuition aid grants pursuant to the Oklahoma Higher Education Tuition

Aid Act, Section 626.1 et seqg. of this title.

SECTION 12. AMENDATORY Section 15, Chapter 261, 0.S.L.
1988 (70 O0.S. Supp. 1990, Section 6014), is amended to read as
follows:

Section 6014. A. The property of the Trust and its income and
operation shall be exempt from all taxation by this state or any of
its political subdivisions.

B. The purchaser of an advance college payment contract may

deduct from Oklahoma taxable income the amount of payment made uwrder

ahr—advanee—tuition payment—eontraet during the tax year.

C. An advance +tuitienpaymernt college savings contract is not a

security subject to regulation by the state. An advance £gitien

college savings contract may not be sold or otherwise transferred by

the purchaser or qualified beneficiary without the prior approval of

the Regernts Trustees.

D. Payments made by the Trust to a participating institution

for costs incurred by a qualified beneficiary are excluded from

Oklahoma taxable income.

E. Refunds made by the Trust are included in Oklahoma taxable

income.

F'. Refunds made by the Trust shall be reported by the Trust to

the Oklahoma Tax Commission and the United States Internal Revenue

Service.
SECTION 13. REPEALER Sections 7, 8 and 14, Chapter 261,

0.S.L. 1988, Section 16, Chapter 261, 0.S.L. 1988, as amended by

Reg. No. 079 Page 23



Section 16, Chapter 375, 0.S.L. 1989, Section 17, Chapter 261,
0.S.L. 1988, as amended by Section 17, Chapter 375, 0.S.L. 1989,
Section 18, Chapter 261, 0.S.L. 1988 and Section 19, Chapter 261,
0.S.L. 1988, as amended by Section 18, Chapter 375, 0.S.L. 1989 (70
0.S. Supp. 1990, Sections 6006, 6007 and 6013), are hereby repealed.
SECTION 14. This act shall become effective July 1, 1991.
SECTION 15. It being immediately necessary for the preservation
of the public peace, health and safety, an emergency is hereby
declared to exist, by reason whereof this act shall take effect and

be in full force from and after its passage and approval.
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