
 

 

 

 

 

STATE OF OKLAHOMA 

1st Session of the 43rd Legislature (1991) 

HOUSE BILL NO. 1421 BY: GREENWOOD 

 

 

 

 

AS INTRODUCED 

 

AN ACT RELATING TO CONTRACTS; AMENDING 15 O.S. 1981, 

SECTIONS 753, AS LAST AMENDED BY SECTION 2, CHAPTER 

353, O.S.L. 1989 AND 758, AS LAST AMENDED BY 

SECTION 2, CHAPTER 74, O.S.L. 1982 (15 O.S. SUPP. 

1990, SECTIONS 753 AND 758), WHICH RELATE TO THE 

OKLAHOMA CONSUMER PROTECTION ACT; ADDING TO LIST 

CERTAIN PRACTICES AND ACTIONS WHICH ARE UNLAWFUL; 

MAKING CERTAIN RECORDS NONPUBLIC; CREATING THE 

OKLAHOMA TELEPHONE SOLICITATION ACT; DEFINING 

TERMS; PROVIDING CERTAIN EXEMPTIONS; REQUIRING 

CERTAIN INFORMATION AND REPORTING; PROVIDING FOR 

CONTENTS; ADDING TO POWERS AND DUTIES OF THE 

ATTORNEY GENERAL; REQUIRING BOND; PROVIDING FOR 

DISCLOSURE OF CERTAIN INFORMATION; PROVIDING FOR 

CONSTRUCTION OF ACT; PROVIDING FOR BURDEN OF PROOF; 

PROVIDING FOR CODIFICATION; PROVIDING AN EFFECTIVE 

DATE; AND DECLARING AN EMERGENCY.    

 

 

 

 

 

 

 

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA: 
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SECTION 1.     AMENDATORY     15 O.S. 1981, Section 753, as last 

amended by Section 2, Chapter 353, O.S.L. 1989 (15 O.S. Supp. 1990, 

Section 753), is amended to read as follows: 

Section 753.  A person engages in a practice which is declared 

to be unlawful under the Oklahoma Consumer Protection Act when, in 

the course of his business, he:  

1.  Represents, knowingly or with reason to know, that the 

subject of a consumer transaction is of a particular make or brand, 

when it is of another;  

2.  Makes a false or misleading representation, knowingly or 

with reason to know, as to the source, sponsorship, approval, or 

certification of the subject of a consumer transaction;  

3.  Makes a false or misleading representation, knowingly or 

with reason to know, as to affiliation, connection, association 

with, or certification by another;  

4.  Makes a false or misleading representation or designation, 

knowingly or with reason to know, of the geographic origin of the 

subject of a consumer transaction;  

5.  Makes a false representation, knowingly or with reason to 

know, as to the characteristics, ingredients, uses, benefits, 

alterations, or quantities of the subject of a consumer transaction 

or a false representation as to the sponsorship, approval, status, 

affiliation or connection of a person therewith;  

6.  Represents, knowingly or with reason to know, that the 

subject of a consumer transaction is original or new if he knows 

that it is reconditioned, reclaimed, used, or secondhand;  

7.  Represents, knowingly or with reason to know, that the 

subject of a consumer transaction is of a particular standard, style 

or model, if it is of another;  

8.  Advertises, knowingly or with reason to know, the subject of 

a consumer transaction with intent not to sell it as advertised;  
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9.  Advertises, knowingly or with reason to know, the subject of 

a consumer transaction with intent not to supply reasonably expected 

public demand, unless the advertisement discloses a limitation of 

quantity;  

10.  Advertises under the guise of obtaining sales personnel 

when in fact the purpose is to sell the subject of a consumer 

transaction to the sales personnel applicants;  

11.  Makes false or misleading statements of fact, knowingly or 

with reason to know, concerning the price of the subject of a 

consumer transaction or the reason for, existence of, or amounts of 

price reduction;  

12.  Employs "bait and switch" advertising, which consists of an 

offer to sell the subject of a consumer transaction which the seller 

does not intend to sell, which advertising is accompanied by one or 

more of the following practices:  

a. refusal to show the subject of a consumer transaction 

advertised;  

b. disparagement of the advertised subject of a consumer 

transaction or the terms of sale;  

c. requiring undisclosed tie-in sales or other 

undisclosed conditions to be met prior to selling the 

advertised subject of a consumer transaction;  

d. refusal to take orders for the subject of a consumer 

transaction advertised for delivery within a 

reasonable time;  

e. showing or demonstrating defective subject of a 

consumer transaction which the seller knows is 

unusable or impracticable for the purpose set forth in 

the advertisement;  

f. accepting a deposit for the subject of a consumer 

transaction and subsequently charging the buyer for a 

higher priced item; or  
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g. willful failure to make deliveries of the subject of a 

consumer transaction within a reasonable time or to 

make a refund therefor upon the request of the 

purchaser;  

13.  Conducts a closing out sale without having first obtained a 

license as required in this act;  

14.  Resumes the business for which the closing out sale was 

conducted within one (1) year from the expiration date of the 

closing out sale license;  

15.  Falsely states, knowingly or with reason to know, that 

services, replacements or repairs are needed;  

16.  Violates any provision of the Oklahoma Health Spa Act; or 

17.  Violates any provision of the Home Repair Fraud Act; 

18.  Willfully fails to respond to a civil investigative demand 

or subpoena issued pursuant to Sections 757 or 758 of this title; 

19.  Makes any false representation, knowingly or with reason to 

know, with regard to a premium as defined by the Oklahoma Telephone 

Solicitation Act, or fails to award or distribute such premium; 

20.  Violates any of the requirements of the Oklahoma Telephone 

Solicitation Act. 

   SECTION 2.     AMENDATORY     15 O.S. 1981, Section 758, as 

amended by Section 2, Chapter 74, O.S.L. 1982 (15 O.S. Supp. 1990, 

Section 758), is amended to read as follows: 

Section 758.  To accomplish the objectives and to carry out the 

duties prescribed by the Oklahoma Consumer Protection Act, the 

Attorney General or district attorney, in addition to other powers 

conferred on them by the Oklahoma Consumer Protection Act, may issue 

subpoenas to any person and conduct hearings in aid of any 

investigation or inquiry, provided that none of the powers conferred 

by the Oklahoma Consumer Protection Act shall be used for the 

purpose of compelling any natural person to furnish testimony or 

evidence which might tend to incriminate him or subject him to a 
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penalty or forfeiture; and provided further that information 

obtained pursuant to the powers conferred by the Oklahoma Consumer 

Protection Act shall not be made considered public or record, but 

may be disclosed by the Attorney General, district attorney or their 

employees upon the showing of just cause.  

SECTION 3.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 764.1 of Title 15, unless there 

is created a duplication in numbering, reads as follows: 

Sections 4 through 6 of this act shall be known and may be cited 

as the Oklahoma Telephone Solicitation Act. 

SECTION 4.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 764.2 of Title 15, unless there 

is created a duplication in numbering, reads as follows: 

For purposes of the Oklahoma Telephone Solicitation Act: 

1.  "Person" means a natural person, corporation, trust, 

partnership, incorporated or unincorporated association, or any 

other legal entity; 

2.  "Premium" includes any prize, bonus, award, gift or other 

similar inducement or incentive to purchase but does not include any 

waiver of rates or charges and any discounts of price; 

3.  "Supervised financial institution" means any commercial 

bank, trust company, savings and loan association, credit union, 

industrial loan company, pawnshop, consumer finance lender, 

commercial finance lender, or insurer, provided that the institution 

is subject to supervision by an official or agency of this state or 

of the United States; 

4.  "Telephone seller" means any person who, on his own behalf, 

through salespersons or automatic dialing devices, causes or 

attempts to cause a telephone solicitation, including, but not 

limited to, a telephone solicitation made after a potential consumer 

has responded to a written solicitation sent to the potential 

consumer; and 
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5.  "Telephone solicitation" means the solicitation of a 

consumer transaction by a telephone seller. 

SECTION 5.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 764.3 of Title 15, unless there 

is created a duplication in numbering, reads as follows: 

The following are not subject to the Oklahoma Telephone 

Solicitation Act: 

1.  A person licensed and regulated under the Oklahoma 

Securities Act when the solicited transaction is governed by that 

law; 

2.  A person licensed and regulated under the Oklahoma Real 

Estate License Code when the solicited transaction is governed by 

that law; 

3.  A person licensed and regulated by the Oklahoma Insurance 

Code when the solicited transaction is governed by that law; 

4.  A person licensed and regulated by the Business 

Opportunities Sales Act when the solicited transaction is governed 

by that law; 

5.  A telephone seller primarily soliciting the sale of 

newspapers, magazines, or periodicals of general circulation, or a 

magazine or periodical when the consumer may obtain a full refund 

after receipt of the first issue or the invoice for payment; 

6.  The solicitation of sales made on behalf of a broadcaster 

licensed by any state or federal authority; 

7.  Contractual plans or arrangements, including book or record 

clubs: 

a. under which the seller provides the consumer with a 

form which the consumer may use to instruct the seller 

not to ship the offered merchandise and which is 

regulated by Federal Trade Commission Trade Regulation 

Rule Concerning the "Use of Negative Option Plans by 

Sellers of Commerce", or 
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b. not covered under subparagraph a of this paragraph, 

including but not limited to continuity plans, 

subscription arrangements, standing order 

arrangements, supplements, and series arrangements 

under which the seller periodically ships merchandise 

to a consumer who has consented in advance to receive 

such merchandise on a periodic basis; 

8.  Telephone sellers soliciting business from prospective 

consumers who have previously purchased from the business enterprise 

for which the telephone seller is calling, if the telephone seller 

is soliciting under the identical name as when the consumer 

previously purchased from the enterprise; 

9.  Telephone solicitations made pursuant to prior negotiations 

in the course of a visit by the buyer to a retail business 

establishment which has a fixed permanent location where consumer 

goods are exhibited or consumer services are offered for sale on a 

continuing basis; 

10.  Telephone sellers soliciting without the intent to complete 

a sales presentation and who do not complete the sales presentation 

during the telephone solicitation but complete the sales 

presentation at a later face-to-face meeting between the solicitor 

and the prospective consumer.  The exemption provided by this 

paragraph shall not apply if a telephone seller, directly following 

a telephone solicitation, or the seller's agent contacts the 

prospective consumer to collect the payment or deliver any item 

purchased unless the telephone seller has a retail establishment 

located in the state for at least two (2) years; 

11.  Any supervised financial institution or parent, subsidiary 

or affiliate thereof; 

12.  A person who holds a permit to operate under the Cemetery 

Merchandise Trust Act when the solicited transaction is governed by 

that law; 
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13.  A person who holds a permit to operate under the Prepaid 

Funeral Benefits Section of the Oklahoma Insurance Code when the 

solicited transaction is covered by that law; 

14.  A person soliciting the sale of services provided by a 

cable television system, licensed or franchised; 

15.  A person or affiliate of a person whose business is 

regulated by the Oklahoma Corporation Commission, or the Federal 

Communications Commission when the solicited transaction is 

regulated by the Commission; 

16.  An issuer or a subsidiary of an issuer that has a class of 

securities which is subject to Section 12 of the Securities Exchange 

Act of 1934 (15 U.S.C. Section 781) and which is either registered 

or exempt from registration under paragraph (A), (B), (C), (E), (F), 

(G) or (H) of subsection (g) of that section; 

17.  A person soliciting exclusively the sale of telephone 

answering services to be provided by that person with the employer 

of such person; 

18.  A person soliciting a transaction regulated by the 

Commodity Futures Trading Commission if the person is registered or 

temporarily licensed for this activity with the Commodity Futures 

Trading Commission under the Commodity Exchange Act (7 U.S.C. 

Section 1 et seq.) and the registration or license has not expired 

or been suspended or revoked; 

19.  The telephone solicitation of sales by a person who 

periodically publishes and delivers a catalog of the merchandise of 

the seller to prospective purchasers, if the catalog: 

a. contains a written description or illustration of each 

item offered for sale,  

b. includes the business address of the seller, 

c. includes at least twenty-four (24) pages of written 

material and illustrations, 

d. is distributed in more than one (1) state, and 
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e. has an annual circulation of not less than two hundred 

fifty thousand (250,000) persons; and 

20.  The solicitation of donations from a bona fide charitable, 

fraternal, labor, public opinion polling, political, or radio or 

television broadcast rating organization. 

SECTION 6.     NEW LAW     A new section of law to be codified 

in the Oklahoma Statutes as Section 764.4 of Title 15, unless there 

is created a duplication in numbering, reads as follows: 

A.  Prior to engaging in telephone solicitation from a location 

in this state or engaging in telephone solicitation to any person 

residing in this state, a telephone seller shall: 

1.  Provide to the Attorney General, on a form to be provided by 

the Attorney General, which includes the following: 

a. the principals of the company, 

b. prior telephone solicitation under different names and 

in different locations, 

c. the plan for awarding premiums, 

d. a description of the premiums, and 

e. other pertinent information which the Attorney General 

may require; 

2.  If a premium is offered in a telephone solicitation, the 

telephone seller shall obtain a bond in the amount of Fifty Thousand 

Dollars ($50,000.00) to secure restitution to consumers damaged by 

the violation of the Oklahoma Telephone Solicitation Act; 

3.  Disclose clearly and conspicuously to the consumer: 

a. during the initial contact and before the solicitation 

begins that the offer of a premium is contingent on 

the consumer listening to a sales presentation, 

b. the name and street address of the business making the 

solicitation, 

c. a general description of the types and categories of 

any restrictions, qualifications, or other conditions, 
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that must be satisfied before the consumer or person 

is entitled to receive or use the premium offered, 

   d. the approximate total of all costs, fees, or other 

monetary obligations that must be satisfied before the 

consumer or person is entitled to receive or use the 

premium offered, 

e. that the details and an explanation of all 

restrictions, qualifications, or other conditions of 

the offer shall be provided prior to the acceptance of 

the offer, 

f. the refund, exchange, or return policies in regard to 

any offer that is an inducement to purchase a good, 

service or any other product or otherwise incur a 

monetary obligation, 

g.  if at any time during the conversation, the called 

party states that he is not interested in listening to 

the presentation of the calling party, the caller 

shall immediately discontinue the sales solicitation; 

4.  The provisions of paragraph 3 of this section shall not 

apply to a telephone solicitation which concerns promotions only for 

books, records, videos, or magazines if the person has the right to 

review the merchandise without obligation for at least seven (7) 

days and the right to return without charge any undamaged 

merchandise.  Provided, however, if payment is authorized by credit 

card prior to the receipt of the merchandise, the full and complete 

disclosure under the terms of this act shall be required. 

B.  In any civil proceeding alleging a violation of this 

section, the burden of proving an exemption specified in Section 5 

of this act or that such person is not subject to the Oklahoma 

Telephone Solicitation Act is upon the person claiming it, and in 

any criminal proceeding alleging a violation of this section, the 

burden of producing evidence to support a defense based upon an 
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exemption specified in Section 5 of this act or that such person is 

not subject to the Oklahoma Telephone Solicitation Act is upon the 

person claiming it. 

   SECTION 7.  This act shall become effective July 1, 1991. 

SECTION 8.  It being immediately necessary for the preservation 

of the public peace, health and safety, an emergency is hereby 

declared to exist, by reason whereof this act shall take effect and 

be in full force from and after its passage and approval. 
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