ENGROSSED HOUSE
BILL NO. 1453 BY: RICE, STEIDLEY and
STANLEY

AN ACT RELATING TO CRIMINAL PROCEDURE AND OFFICERS;
AMENDING SECTION 1, CHAPTER 150, 0.S.L. 1988 (22
0.S. SUPP. 1990, SECTION 991a-4), WHICH RELATES TO
THE COMMUNITY SERVICES SENTENCING PROGRAM;
CLARIFYING CITATIONS; AMENDING 51 0.S. 1981,
SECTIONS 152, AS LAST AMENDED BY SECTION 1, CHAPTER
313, 0.S.L. 1990 AND 155, AS LAST AMENDED BY
SECTION 2, CHAPTER 241, 0.S.L. 1988 (51 0.S. SUPP.
1990, SECTIONS 152 AND 155), WHICH RELATE TO THE
GOVERNMENTAL TORT CLAIMS ACT; CLARIFYING SCOPE OF
IMMUNITY; MODIFYING DEFINITION OF POLITICAL

SUBDIVISION; AND PROVIDING AN EFFECTIVE DATE.

BE IT ENACTED BY THE PEOPLE OF THE STATE OF OKLAHOMA:
SECTION 1. AMENDATORY Section 1, Chapter 150, O0.S.L.

1988 (22 0.S. Supp. 1990, Section 991a-4), is amended to read as

follows:
Section 991a-4. A. There is hereby created the "Community
Service Sentencing Program". The purpose of the program shall be to

provide an alternative to incarceration for nonviolent felony
offenders who would normally be sentenced to incarceration in a

state institution.



B. Any eligible offender may be sentenced, at the discretion of
the judge, to a Community Service Sentencing Program pursuant to the
provisions of this section. For purposes of this section, "eligible
offender" shall mean any person who:

1. 1Is not participating in the Delayed Sentencing Program for

Young Adults pursuant to the provisions of Section 996 et——seg—ef

Fitle 22 of the Oklaheoma—Statwtes through 996.3 of this title;
2. Has not previously been convicted of two or more felonies;
3. Has been convicted of a nonviolent felony offense which

shall be defined as any felony offense except assault and battery
with a dangerous weapon, aggravated assault and battery on a law
officer, poisoning with intent to kill, shooting with intent to
kill, assault with intent to kill, assault with intent to commit a
felony, murder in the first degree, murder in the second degree,
manslaughter in the first degree, manslaughter in the second degree,
kidnapping, burglary in the first degree, kidnapping for extortion,
maiming, robbery, child beating, wiring any equipment, vehicle, or
structure with explosives, forcible sodomy, rape in the first degree
or rape by instrumentation, lewd or indecent proposition or lewd or
indecent act with a child under sixteen (16) years of age, use of a
firearm or offensive weapon to commit or attempt to commit a felony,

pointing firearms, rioting or arson in the first degree;

4. Has properly completed and executed all necessary documents;
and

5. 1Is not otherwise ineligible by law or court rule.

C. The Probation and Parole Division of the Department of

Corrections shall administer the Program, except in counties with a
population of five hundred fifty thousand (550,000) or more persons
that operate an existing program. The Division shall conduct a

presentence investigation pursuant to the provisions of Section 982
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determines the offender is to be assigned to the Program. As part
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of such presentence investigation, the Division shall interview the
offender and advise him of the requirements and conditions of the
Program. The Division shall recommend an assignment of the offender

to any one or combination of the following areas:

1. Community service, with or without compensation;

2. Education, vocational-technical education or literacy
programs;

3. Substance abuse treatment programs;

4. Periodic testing for the presence of controlled substances;

5. Psychological counseling or psychiatric treatment;

6. Medical treatment;

7. Restitution, to be paid either to the victim of the offense

or to the Crime Victims Compensation Revolving Fund created pursuant
to the provisions of Section 142.17 of Title 21 of the Oklahoma
Statutes;

8. Confinement in a county jail for a period not to exceed six

(6) months, night or weekend incarceration pursuant to the

provisions of Section 991a-2 of Fitle 22 of the OklohomaStatutes

this title or incarceration by the Department of Corrections;

provided, the Department of Corrections shall reimburse a county
which does not receive payments from any other source for the cost
of the necessary expenses of such persons during periods of such
incarceration in an amount not to exceed Twenty Dollars ($20.00) per
day and any county receiving such payments in an amount not to
exceed Ten Dollars ($10.00) per day. The Department shall reimburse
the county for the actual cost paid for any emergency medical care
for physical injury or illness of such persons if the county is
required by law to provide such care for inmates in the jail. The
reimbursements provided by this section shall not exceed the cost
that would have accrued to the state for the feeding, care or
medical care of the persons had they been incarcerated with the

Department. Except as otherwise provided by law, all provisions of
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the Oklahoma Corrections Act of 1967, Section 501 et seqg. of Title
57 of the Oklahoma Statutes, shall apply to such persons, including
but not limited to any provisions requiring payment by such persons
of the costs of incarceration; or

9. Probation or conditional probation.

D. The judge shall consider the criminal history of the
offender, the nature of the offender's criminal conduct, the
employment and family history of the offender and any other factors
he deems relevant when sentencing persons to the Program. Following
the presentence investigations and recommendation, the judge shall
impose sentence. The judge may accept the recommendation, with or
without modifications thereto, or may reject the recommendation and
impose any sentence allowed by law.

E. The provisions of Sections 20, 58.3, 138, 138.1 and 224 of
Title 57 of the Oklahoma Statutes and Section 615 of Title 69 of the
Oklahoma Statutes and any other provisions of law relating to earned
credits for certain acts or service shall not apply to persons
participating in the Program. The judge may establish a schedule of
earned credits as part of the sentence.

F. The Division shall establish a list of federal, state and
local government agencies, community service agencies, educational
programs and other treatment programs willing to participate in the
program to which offenders may be referred. The Division shall
periodically contact agencies and programs to which offenders are
assigned to determine if offenders have reported and performed
satisfactorily. Any such agency or program shall immediately notify
the Division if an offender fails to fulfill any requirement of the
Program. The Division or the sentencing judge may require
additional documentation of the offender's work performance.

G. The Division shall ensure that the sentencing judge and
prosecuting attorney are notified in writing when an offender has

successfully completed the assigned community service hours or other
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requirements of the Program or has failed to complete the
requirements and provide any other relevant information required by
the sentencing judge or prosecuting attorney.

H. The State of Oklahoma, all counties and municipalities of
this state and all nonprofit or educational organizations or
institutions participating in the Program are hereby immune from
liability for torts committed by or against any offender
participating in the Program to the extent specified in Sections 227
and 228 of Title 57 of the Oklahoma Statutes.

I. Any offender participating in the Program shall be advised
of the provisions of this section and shall, in writing, acknowledge
that he has been advised of and understands the provisions of the
Program.

SECTION 2. AMENDATORY 51 0.S8. 1981, Section 155, as last
amended by Section 2, Chapter 241, 0.S.L. 1988 (51 0.S. Supp. 1990,
Section 155), is amended to read as follows:

Section 155. The state or a political subdivision shall not be

liable if a loss or claim results from:

1. Legislative functions;

2. Judicial, quasi-judicial, or prosecutorial functions;

3. Execution or enforcement of the lawful orders of any court;
4. Adoption or enforcement of or failure to adopt or enforce a

law, whether valid or invalid, including, but not limited to, any
statute, charter provision, ordinance, resolution, rule, regulation
or written policy;

5. Performance of or the failure to exercise or perform any act
or service which is in the discretion of the state or political
subdivision or its employees;

6. Civil disobedience, riot, insurrection or rebellion or the
failure to provide, or the method of providing, police, law
enforcement or fire protection;

7. Any claim based on the theory of attractive nuisance;
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8. Snow or ice conditions or temporary or natural conditions on
any public way or other public place due to weather conditions,
unless the condition is affirmatively caused by the negligent act of
the state or a political subdivision;

9. Entry upon any property where that entry is expressly or
impliedly authorized by law;

10. ©Natural conditions of property of the state or political
subdivision;

11. Assessment or collection of taxes or special assessments,
license or registration fees, or other fees or charges imposed by
law;

12. Licensing powers or functions including, but not limited
to, the issuance, denial, suspension or revocation of or failure or
refusal to issue, deny, suspend or revoke any permit, license,
certificate, approval, order or similar authority;

13. 1Inspection powers or functions, including failure to make
an inspection, review or approval, or making an inadequate or
negligent inspection, review or approval of any property, real or
personal, to determine whether the property complies with or
violates any law or contains a hazard to health or safety, or fails
to conform to a recognized standard;

14. Any loss to any person covered by any workers' compensation
act or any employer's liability act;

15. Absence, condition, location or malfunction of any traffic
or road sign, signal or warning device unless the absence,
condition, location or malfunction is not corrected by the state or
political subdivision responsible within a reasonable time after
actual or constructive notice or the removal or destruction of such
signs, signals or warning devices by third parties, action of
weather elements or as a result of traffic collision except on
failure of the state or political subdivision to correct the same

within a reasonable time after actual or constructive notice.
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Nothing herein shall give rise to liability arising from the failure
of the state or any political subdivision to initially place any of
the above signs, signals or warning devices. The signs, signals and
warning devices referred to herein are those used in connection with
hazards normally connected with the use of roadways or public ways
and do not apply to the duty to warn of special defects such as
excavations or roadway obstructions;

16. Any claim which is limited or barred by any other law;

17. Misrepresentation, if unintentional;

18. An act or omission of an independent contractor or
consultant or his employees, agents, subcontractors or suppliers or
of a person other than an employee of the state or political
subdivision at the time the act or omission occurred;

19. Theft by a third person of money in the custody of an
employee unless the loss was sustained because of the negligence or
wrongful act or omission of the employee;

20. Participation in or practice for any interscholastic or
other athletic contest sponsored or conducted by or on the property

of the state or a political subdivision;

21. Any court-ordered or agministrativedty Department of
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provided, however, this provision shall not apply to claims from
individuals not in the custody of the Department of Corrections
based on accidents involving motor vehicles owned or operated by the
Department of Corrections;

22. The activities of the National Guard, the militia or other
military organization administered by the Military Department of the
state when on duty pursuant to the lawful orders of competent
authority in an effort to quell a riot or in response to a natural

disaster or military attack;
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23. Provision, equipping, operation or maintenance of any
prison, jail or correctional facility, or injuries resulting from
the parole or escape of a prisoner by a prisoner to any other
prisoner; provided, however, this provision shall not apply to
claims from individuals not in the custody of the Department of
Corrections based on accidents involving motor vehicles owned or
operated by the Department of Corrections;

24. Provision, equipping, operation or maintenance of any
juvenile detention facility, or injuries resulting from the escape
of a juvenile detainee, or injuries by a juvenile detainee to any
other juvenile detainee;

25. Any claim or action based on the theory of manufacturer's
products liability or breach of warranty, either expressed or
implied;

26. Any claim or action based on the theory of indemnification
or subrogation;

27. Any claim based upon an act or omission of an employee in
the placement of children;

28. Acts or omissions done in conformance with then current
recognized standards;

29. Maintenance of the state highway system or any portion
thereof unless the claimant presents evidence which establishes
either that the state failed to warn of the unsafe condition or that
the loss would not have occurred but for a negligent affirmative act
of the state; or

30. Any confirmation of the existence or nonexistence of any
effective financing statement on file in the office of the Secretary
of State made in good faith by an employee of the office of the
Secretary of State as required by the provisions of Section 9-307.6

of Title 12A of the Oklahoma Statutes.
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SECTION 3. AMENDATORY 51 0.S. 1981, Section 152, as last
amended by Section 1, Chapter 313, 0.S.L. 1990 (51 0.S. Supp. 1990,
Section 152), is amended to read as follows:

Section 152. As used in this act, Section 151 et seq. of this
title:

1. "Action" means a proceeding in a court of competent
jurisdiction by which one party brings a suit against another.

2. "Agency" means any board, commission, committee, department
or other instrumentality or entity designated to act in behalf of
the state or a political subdivision.

3. "Claim" means any written demand presented by a claimant or
his authorized representative in accordance with this act to recover
money from the state or political subdivision as compensation for an

act or omission of a political subdivision or the state or an

employee.
4, "Claimant" means the person or his authorized representative
who files notice of a claim in accordance with this act. Only the

following persons and no others may be claimants:

a. any person holding an interest in real or personal
property which suffers a loss, provided that the claim
of said person shall be aggregated with claims of all
other persons holding an interest in the property and
the claims of all other persons which are derivative
of the loss, and that multiple claimants shall be
considered a single claimant,

b. the individual actually involved in the accident or
occurrence who suffers a loss, provided that he shall
aggregate in his claim the losses of all other persons
which are derivative of his loss, or

C. in the case of death, an administrator, special

administrator or a personal representative who shall
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aggregate in his claim all losses of all persons which
are derivative of the death.

5. "Employee" means any person who is authorized to act in
behalf of a political subdivision or the state whether that person
is acting on a permanent or temporary basis, with or without being
compensated or on a full-time or part-time basis. Employee also
includes all elected or appointed officers, members of governing
bodies and other persons designated to act for an agency or
political subdivision, but the term does not mean a person or other
legal entity while acting in the capacity of an independent
contractor or an employee of an independent contractor.

For the purpose of this act, the following are employees of this
state, regardless of the place in this state where duties as
employees are performed:

a. physicians acting in an administrative capacity,

b. resident physicians and resident interns participating
in a graduate medical education program of the
University of Oklahoma Health Sciences Center or the
College of Osteopathic Medicine of Oklahoma State
University,

C. faculty members and staff of the University of
Oklahoma Health Sciences Center and the College of
Osteopathic Medicine of Oklahoma State University,
while engaged in teaching duties.

Physician faculty members and staff of the University of
Oklahoma Health Sciences Center and the College of Osteopathic
Medicine of Oklahoma State University not acting in an
administrative capacity or engaged in teaching duties are not
employees or agents of the state. However, in no event shall the
state be held liable for the tortious conduct of any physician,
resident physician or intern while practicing medicine or providing

medical treatment to patients.
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6. "Loss" means death or injury to the body or rights of a

person or damage to real or personal property or rights therein.

7. "Municipality" means any incorporated city or town, and all

institutions,

agencies or instrumentalities of a municipality.

8. "Political subdivision" means:
a. a municipality,
b. a school district,
C. a county,
d. a public trust where the sole beneficiary or

beneficiaries are a city, town, school district or
county. For purposes of the Governmental Tort Claims
Act, a public trust shall include a municipal hospital
created pursuant to Section 30-101 et seq. of Title 11
of the Oklahoma Statutes, a county hospital created
pursuant to Section 781 et seq. of Title 19 of the
Oklahoma Statutes, or is created pursuant to a joint
agreement between such governing authorities, that is
operated for the public benefit by a public trust
created pursuant to Section 176 et seqg. of Title 60 of
the Oklahoma Statutes and managed by a governing board
appointed or elected by the municipality, county, or
both, who exercises control of the hospital, subject
to the approval of the governing body of the
municipality, county, or both, provided, this
subparagraph shall not apply to hospitals or trusts
which purchase advertising or which belong to
organizations which purchase advertising, in which
public funds have been used, in any media the purpose
of which is to influence legislation on the civil
justice system or to advocate support for or

opposition to a candidate for public office,
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for the purposes of the Governmental Tort Claims Act,
Section 151 et seg. of this title, only, a housing
authority created pursuant to the provisions of the
Oklahoma Housing Authority Act, Section 1051 et seq.
of Title 63 of the Oklahoma Statutes,

for the purposes of the Governmental Tort Claims Act
only, corporations organized not for profit pursuant
to the provisions of the Oklahoma General Corporation
Act for the primary purpose of developing and
providing rural water supply and sewage disposal
facilities to serve rural residents,

for the purposes of the Governmental Tort Claims Act
only, districts formed pursuant to the Rural Water,
Sewer, Gas and Solid Waste Management Districts Act,
for the purposes of the Governmental Tort Claims Act,
Section 151 et seqg. of this title, only, a fire
protection district created pursuant to the provisions
of Section 901.1 et seqg. of Title 19 of the Oklahoma
Statutes,

for the purposes of the Governmental Tort Claims Act,
Section 151 et seg. of this title, only, a benevolent
or charitable corporate volunteer or full-time fire
department for an unincorporated area created pursuant
to the provisions of Section 592 et seqg. of Title 18
of the Oklahoma Statutes,

for purposes of the Governmental Tort Claims Act,
Section 151 et seqg. of this title, only, an Emergency
Services Provider rendering services within the
boundaries of a Supplemental Emergency Services
District pursuant to an existing contract between the
Emergency Services Provider and the Oklahoma State

Department of Health. Provided, however, that the
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acquisition of commercial liability insurance covering
the activities of such Emergency Services Provider
performed within the State of Oklahoma shall not
operate as a waiver of any of the limitations,
immunities or defenses provided for political
subdivisions pursuant to the terms of the Governmental

Tort Claims Act,

|~

for purposes of the Governmental Tort Claims Act only,

a conservation district created pursuant to the

provisions of Section 1501-101 of Title 82 of the

Oklahoma Statutes,

and all their institutions, instrumentalities or agencies.

9. "Scope of employment" means performance by an employee
acting in good faith within the duties of his office or employment
or of tasks lawfully assigned by a competent authority including the
operation or use of an agency vehicle or equipment with actual or
implied consent of the supervisor of the employee, but shall not
include corruption or fraud.

10. "State" means the State of Oklahoma or any office,
department, agency, authority, commission, board, institution,
hospital, college, university, or other instrumentality thereof.

11. "Tort" means a legal wrong, independent of contract,
involving violation of a duty imposed by general law or otherwise,
resulting in a loss to any person, association or corporation as the
proximate result of an act or omission of a political subdivision or
the state or an employee acting within the scope of employment.

SECTION 4. This act shall become effective September 1, 1991.

Passed the House of Representatives the 12th day of March, 1991.

Speaker of the House of
Representatives
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Passed the Senate the @ day of , 1991.

President of the Senate
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